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The Cities of San Antonio, Texas; Eugene, Oregon; Bowie, Maryland; Huntsville, 

Alabama; and Knoxville, Tennessee (collectively, “Cities”), submit these comments in response 

to the Commission’s Notice of Proposed Rulemaking and Notice of Inquiry in this docket.1 

I. INTRODUCTION. 

Each of the Cities already acts to promote broadband deployment through all 

technologies.  But unlike the Commission, the Cities must also consider and balance factors 

other than the needs of broadband providers.  They must also consider their obligations to 

promote public safety; to manage right-of-way (“ROW”) capacity and congestion; to preserve 

unique local historic and scenic districts, neighborhoods, parks and viewsheds; and to ensure that 

taxpayers receive adequate compensation for private profit-making use of the ROW and other 

public property.  

We urge the FCC not to adopt the one-size-fits-all “deemed granted” remedy or the 

shorter shot clocks proposed in the NPRM/NOI (¶¶ 4-22).  Those proposals would not in fact 

promote deployment, but would instead increase public safety risks, thwart each municipality’s 

ability to protect unique local attributes, and result in more, not less, litigation.  The 

NPRM/NOI’s proposals also clearly, and improperly, exceed the Commission’s legal authority 

under Section 332(c)(7), Section 253, or any other provision of the Communications Act.   

San Antonio, Eugene, Bowie, Huntsville, and Knoxville are a geographically, 

topographically and historically diverse group of local governments, and each has its own, 

different experiences with wireless providers and siting processes.  All share the goal of 

promoting the widespread availability of wireless services to their residents, businesses and 

                                                 
1 In re Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure Inv., 
WT Docket No. 17-79, Notice of Proposed Rulemaking and Notice of Inquiry, 32 FCC Rcd. 330 (Apr. 21, 2017) 
(“NPRM/NOI”). 
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visitors.  But that is not, and cannot be, the Cities’ only goal.  Nor should the Commission, either 

in this proceeding or elsewhere, hamstring the ability of local governments to respond to each of 

their unique land use, public safety, ROW and public property needs and interests.  No provision 

of the Communications Act authorizes such heavy-handed FCC intrusion into local affairs.   

San Antonio, with approximately 1.3 million residents, is the second largest city in 

Texas, and the seventh largest city in the nation.  Both landline and wireless broadband from 

multiple competitive providers are available throughout San Antonio.  In fact, both landline and 

wireless broadband are far more ubiquitously and competitively available in San Antonio than in 

many, especially rural, areas across the nation with far less demanding, and in some cases 

nonexistent, ROW and zoning requirements.  At the same time, pursuant to Texas law and the 

City Charter, San Antonio has, for over a century, imposed rent-based compensation on private 

entities that install facilities in the City’s ROW, including ROW use by telecommunications, 

cable and broadband providers (among others).  Indeed, ROW compensation from private sector 

telecommunications and cable providers is the third largest source of City revenue, exclusive of 

the City’s municipal utilities. 

San Antonio has long recognized and promoted the benefits of broadband and wireless 

development; it has granted hundreds of collocation requests and has approved the installation of 

countless DAS and small cells.  But the City also must balance its promotion of the deployment 

of these technologies with the preservation of its rich historic resources.  San Antonio has over 

2000 individual landmarks, 27 different locally designated historic districts, 19 sites on the 

National Register of Historic Places, and 5 historic missions with pending designations as 

UNESCO World Heritage Sites.  The City has over 28 million visitors a year, and tourism is a 

significant part of the local economy.  Because of the City’s unique character and history, all 
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building and other structural alterations (including wireless facilities) in historic and riverfront 

areas are subject to review and approval.   

Eugene is Oregon’s second largest city, encompassing approximately 41.5 square miles, 

and home to over 160,000 people.2  The City has a high percentage of professionals, with over 

one-third of the City’s population having completed four or more years of college.  Eugene is 

home to several colleges and universities, including the University of Oregon.  Eugene’s parks 

and open spaces provide tangible benefits to the City in areas such as water quality, flood 

protection, air quality, property values and recreation.3  The City’s pristine viewsheds are 

protected under the City code, which was amended in light of the Telecommunications Act of 

1996 regarding the siting of wireless facilities.4   

Eugene has adopted and consistently applied its land use, zoning and ROW access 

ordinances, rules and policies in a manner designed to promote wireless and landline broadband 

infrastructure deployment while, at the same time, preserving the City’s historic and aesthetic 

                                                 
2 About Eugene, City of Eugene, https://www.eugene-or.gov/1383/About-Eugene (last visited June 13, 2017); 
QuickFacts: Eugene City, Oregon, U.S. Census Bureau, 
https://www.census.gov/quickfacts/table/PST045215/4123850 (last visited June 13, 2017).   
3 Earth Economics, Nature’s Value: An Economic View of Eugene’s Parks, Natural Areas and Urban Forest at 2 
(2015), https://www.eugene-or.gov/DocumentCenter/View/18659.  
4 In this regard, the City Code provides:  

Viewshed.  The transmission tower shall be located down slope from the top of 
a ridgeline so that when viewed from any point along the northern right-of-way 
line of 18th Avenue, the tower does not interrupt the profile of the ridgeline or 
Spencer Butte.  In addition, a transmission tower shall not interrupt the profile of 
Spencer Butte when viewed from any location in Amazon Park.  Visual impacts 
to prominent views of Skinner Butte, Judkins Point, and Gillespie Butte shall be 
minimized to the greatest extent possible.  Approval for location of a 
transmission tower in a prominent view of these Buttes shall be given only if  
location of the transmission tower on an alternative site is not possible  as 
documented by application materials submitted by the applicant, and the 
transmission tower is limited in height to the minimum height necessary to 
provide the approximate coverage the tower is intended to provide. 

Eugene, Or., Code § 9.5750(7)(j). 
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integrity, public safety, and fair and adequate compensation for use of City ROW and other 

property.  Since the late 1990s, the City’s land use code has contained provisions specifically 

encouraging collocation on existing towers, buildings, light or utility poles, and water towers.5  

Since adopting its wireless zoning ordinance in 1997, the City has granted over 240 wireless 

siting applications.  Eugene typically works with an applicant until the designs requested are 

appropriate, safe, and lawful, and the process rarely gets to the point of needing to officially deny 

an application.   

Bowie, located in Prince George’s County, is Maryland’s fifth largest city, with 

approximately 55,000 residents.6  In convenient proximity to Baltimore, Annapolis and 

Washington, D.C., Bowie encompasses about 18 square miles, which includes 1100 acres set 

aside as parks or as preserved open space.7  Bowie has over 22 miles of paths and trails, and 75 

ball fields.8  Numerous institutions of higher education and government facilities are located near 

Bowie.  According to the Census Bureau’s American Community Survey of 2015, 50% of 

Bowie’s adult residents have a bachelor’s degree or higher.9  The County, not the City, has land 

use authority covering the siting of wireless facilities on private property within the City.  The 

City, however, has leased portions of its property to wireless providers since the 1990s, and there 

are currently 13 wireless facilities installed on City property, all pursuant to lease agreements 

                                                 
5 See id. § 9.5750.  
6 About Bowie, City of Bowie, http://www.cityofbowie.org/95/About-Bowie (last visited June 13, 2017). 
7 Id.  
8 Id.  
9 American Community Survey, U.S. Census Bureau, 
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?src=bkmk (last visited June 14, 2017) 
(select “Data Tables & Tools,” select “Maryland” as the state, refine your selection by “Place” and select “Bowie 
City, Maryland”).  
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between the provider and the City.  The City recently adopted an ordinance addressing the 

installation of small cell/DAS facilities in the ROW.   

Huntsville, the seat of Madison County,10 is now estimated to be the third largest city in 

Alabama with a population of approximately 193,000.11  Within the Huntsville area, residents 

enjoy more than 27 miles of existing greenways and trails, as well as access to the Tennessee 

River, with an adopted Greenway Plan guiding the development of over 180 miles of 

interconnected canoe, pedestrian, biking and hiking trails.12  Technology, aerospace, and defense 

industries have a strong presence in Huntsville, with the Redstone Arsenal, NASA Marshall 

Space Flight Center and Cummings Research Park (“CRP”) located nearby.13  As a city of 

professionals, nearly 40% of the City’s adult population has completed four or more years of 

college, and there are a number of colleges and universities serving the Huntsville area, including 

the University of Alabama in Huntsville and Alabama A&M University.14  Thanks to its highly 

educated, motivated and skilled workforce, Huntsville has been and continues to be “forward-

looking.”  The continued presence and commitment of the aerospace and defense industry in the 

area and the development of new industry (including biotech, biomedical and pharmaceutical), as 

                                                 
10 Facts & Figures, City of Huntsville, https://www.huntsvilleal.gov/business/city-of-huntsville/facts-figures-about-
huntsville/ (last visited June 13, 2017) (“Facts & Figures”). 
11 Paul Gattis, Huntsville Now 3rd Largest City in Alabama, On Track to Become State’s Largest, Ala. Media Grp. 
(May 25, 2017), http://www.al.com/news/huntsville/index.ssf/2017/05/huntsville_surges_into_3rd-lar.html. 
12 Trails & Greenways, City of Huntsville, https://www.huntsvilleal.gov/environment/parks-recreation/parks-and-
nature/trails-greenways/ (last visited June 13, 2017). 
13 Facts & Figures. 
14 QuickFacts: Huntsville City, Alabama, U.S. Census Bureau, 
https://www.census.gov/quickfacts/table/PST045216/0137000 (last visited June 13, 2017). 
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well as the research parks and educational institutions, all support—and in some cases even 

demand—advanced communications capabilities.15   

Huntsville is not only forward-looking; it is also mindful of its past.  The National Trust 

for Historic Preservation named Huntsville to its “2010 List of America’s Dozen Distinctive 

Destinations.”16  Richard Moe, president of the National Trust for Historic Preservation, has 

said:  “Huntsville has beautifully preserved and protected so many of the diverse stories of its 

past, from its southern culture and heritage to its role as ‘America’s Space Capital’, and its 

citizens are not stopping there . . . . This designation recognizes not only their commitment to the 

past, but also their dedication to a sustainable future.”17   

Knoxville is Tennessee’s third largest city,18 home to approximately 180,000 people,19 

and is the seat of Knox County.  The City covers 104 square miles, and is situated in a valley 

between the Cumberland Mountains and Great Smoky Mountains.20  The City is home to 97 

parks and approximately 2000 acres of park land,21 and features 18 miles of downtown 

                                                 
15 A brochure about Huntsville’s CRP, “one of the world’s leading science and technology parks,” notes: “CRP 
companies demand access to a dependable, state-of-the art telecommunications network.  Huntsville was the first 
metro area in the USA to establish 100% digital switching and transmission facilities, and CRP companies are still 
among the first in the nation to access new telecom technologies.”  In re Acceleration of Broadband Deployment 
Expanding the Reach & Reducing the Cost of Broadband Deployment by Improving Policies Regarding Pub. Rights 
of Way & Wireless Facilities Siting, WC Docket No. 11-59, Reply Comments of the City of Huntsville, Alabama 
at 3 n.6 (Sept. 30, 2011). 
16 Id. at 3 & n.8. 
17 Id. at 3-4 & n.9.  
18 Demographics, City of Knoxville, http://www.knoxvilletn.gov/visitors/knoxville_info/demographics/ (last visited 
June 13, 2017) (“Demographics”). 
19 Conventions, Sports & Leisure International, Market and Feasibility Analysis of the Knoxville Civic Auditorium 
and Coliseum: Appendix G, Key Demographic Metrics at G-1 (Dec. 17, 2015), 
http://www.knoxvilletn.gov/UserFiles/Servers/Server_109478/File/PublicAssemblyFacilities/kcacstudy/KCACRepo
rtAppendixG-KnoxvilleDemographics.pdf. 
20 Demographics.  
21 Parks, City of Knoxville, 
http://www.knoxvilletn.gov/government/city_departments_offices/parks_and_recreation/parks/ (last visited. 
June 13, 2017). 
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greenways along and nearby the Tennessee River.22  Nearly 30% of Knoxville’s adult population 

has completed four or more years of college,23 while nearby Oak Ridge is home to one of the 

Department of Energy’s 5 National Laboratories, and Knoxville houses the main campus of the 

University of Tennessee.24  The Development Corporation of Knox County encourages business 

development within the area, highlighting Knoxville’s status as the nation’s tenth-best city in 

which to do business, according to rankings released in 2008 by Forbes magazine.25 

Knoxville and Knox County have a Wireless Communications Facility Plan that lists 

historic districts and sites, scenic vistas, and public parks as locations to avoid. If a wireless 

facility is to be located in any of these areas, collocation and stealth design requirements are 

required.  There are currently 200 free-standing towers in Knox County equipped with cellular 

antenna rays.  Of these towers, 5 are in the Town of Farragut, 73 are in the City of Knoxville, 

and 120 are in the unincorporated portion of the County.   

II. COMMENTS. 

As their opening comments in this proceeding, the Cities attach hereto (as Exhibits A and 

B, respectively) their comments and reply comments filed in response to Streamlining PN.26  The 

Cities also attach (as Exhibits C, D and E, respectively), and incorporate by reference, the 
                                                 
22 Kathleen Gibi, Greenways Add Options for Pedestrians and Bicyclists at 5, Knoxville Parks & Recreation Guide, 
(Oct. 22, 2015), 
http://knoxvilletn.gov/UserFiles/Servers/Server_109478/File/ParksRecreation/RecreationGuide2015.pdf.  
23 American Community Survey, U.S. Census Bureau, 
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?src=bkmk (last visited June 14, 2017) 
(select “Data Tables & Tools,” select “Tennessee” as the state, refine your selection by “Place” and select 
“Knoxville City, Tennessee”).  
24 Know Knoxville: Relocation, Knoxville Chamber, http://www.knoxvillechamber.com/relocation (last visited 
June 13, 2017).  
25 Knox County Profile: Commerce and Industry, The Development Corporation of Knox County, 
http://www.knoxdevelopment.org/CountyProfile/CommerceandIndustry.aspx (last visited June 13, 2017). 
26 In re Streamlining Deployment of Small Cell Infrastructure by Improving Wireless Facilities Siting Policies; 
Mobilitie, LLC Petition For Declaratory Ruling, WT Docket No. 16-421, Public Notice, 31 FCC Rcd. 13360 
(WTB 2016) (“Streamlining PN”). 
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opening comments of the City of San Antonio and the City of Eugene and the reply comments of 

the City of San Antonio in the FCC’s ROW NOI proceeding.27   

The Cities will respond further in the reply comment round of this docket. 

III. CONCLUSION 

The Commission should not adopt any new rules in this docket, nor should it issue any 

declaratory ruling purporting to construe Section 332(c)(7) or Section 253.   

Respectfully submitted, 
 
 
 
 /s/ Tillman L. Lay 

 Tillman L. Lay 
SPIEGEL & MCDIARMID, LLP 
1875 Eye Street, Suite 700 
Washington, DC 20006 
(202) 879-4000 
 
Counsel for the Cities of  
San Antonio, Texas; Eugene, 
Oregon; Bowie, Maryland; 
Huntsville, Alabama; 
Knoxville, Tennessee 

June 15, 2017 

                                                 
27 In re Acceleration of Broadband Deployment: Expanding the Reach & Reducing the Cost of Broadband 
Deployment by Improving Policies Regarding Pub. Rights of Way & Wireless Facilities Siting, WT Docket No. 
11-59, Notice of Inquiry, 26 FCC Rcd. 5384 (Apr. 7, 2011) (“ROW NOI”).   
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The Cities of San Antonio, Texas; Eugene, Oregon; Bowie, Maryland; Huntsville, 

Alabama; and Knoxville, Tennessee (collectively, “Cities”), submit these comments in response 

to the Commission’s Notice of Proposed Rulemaking and Notice of Inquiry (“NPRM/NOI”) in 

this docket.1 

I. INTRODUCTION. 

Each of the Cities already acts to promote broadband deployment through all 

technologies.  But unlike the Commission, the Cities must also consider and balance factors 

other than the needs of broadband providers.  They must also consider their obligations to 

promote public safety; to manage right-of-way (“ROW”) capacity and congestion; to ensure that 

taxpayers receive adequate compensation for private profit-making use of the ROW and other 

public property; and to preserve unique local historic and scenic districts, neighborhoods, parks 

and viewsheds.  

We urge the FCC not to adopt any new rules construing Section 253.  NPRM/NOI 

¶¶ 100-12.  Courts have capably fulfilled the tasks that Congress assigned them, not the 

Commission, in Section 253.  Further Commission intrusion is unwarranted, and would be 

counterproductive and beyond the Commission’s legal authority under Section 253 or any other 

provision of the Communications Act.   

San Antonio, Eugene, Bowie, Huntsville, and Knoxville are a geographically, 

topographically and historically diverse group of local governments, and each has its own, 

different experiences with wireline broadband providers.  All share the goal of promoting the 

widespread availability of wireline broadband services to their residents, businesses, and visitors.  

                                                 
1 In re Accelerating Wireline Broadband Deployment by Removing Barriers to Infrastructure Inv., 
WC Docket No. 17-84, Notice of Proposed Rulemaking, Notice of Inquiry, and Request for Comment, FCC 17-37, 
32 FCC Rcd. 3266, 3296-3301 (2017) (“NPRM/NOI”). 
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But that is not, and cannot be, the Cities’ only goal.  Nor should the Commission, either in this 

proceeding or elsewhere, hamstring the ability of local governments to respond to each of their 

unique ROW, public safety, public property, and land use needs and interests.  No provision of 

the Communications Act authorizes such heavy-handed FCC intrusion into local affairs.   

San Antonio, with approximately 1.3 million residents, is the second largest city in 

Texas, and the seventh largest city in the nation.  Both wireline and wireless broadband from 

multiple competitive providers are available throughout San Antonio.  In fact, both wireline and 

wireless broadband are far more ubiquitously and competitively available in San Antonio than in 

many, especially rural, areas across the nation with far less demanding, and in some cases 

nonexistent, ROW management and compensation requirements.  At the same time, pursuant to 

Texas law and the City Charter, San Antonio has, for over a century, imposed rent-based 

compensation on private entities that install facilities in the City’s ROW, including ROW use by 

telecommunications, cable and broadband providers (among others).  Indeed, ROW 

compensation from private sector telecommunications and cable providers is the third largest 

source of City revenue, exclusive of the City’s municipal utilities. 

San Antonio has long recognized and promoted the benefits of broadband deployment; it 

is served by multiple wireline broadband providers.  But the City also must balance its promotion 

of the deployment of these technologies with preservation of its rich historic resources.  San 

Antonio has over 2000 individual landmarks, 27 different locally designated historic districts, 19 

sites on the National Register of Historic Places, and 5 historic missions with pending 

designations as UNESCO World Heritage Sites.  The City has over 28 million visitors a year, 

and tourism is a significant part of the local economy.  Because of the City’s unique character 
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and history, all building and other structural alterations (including broadband facilities) in 

historic and riverfront areas are subject to review and approval.   

Eugene is Oregon’s second largest city, encompassing approximately 41.5 square miles, 

and home to over 160,000 people.2  The City has a high percentage of professionals, with over 

one-third of the City’s population having completed four or more years of college.  Eugene is 

home to several colleges and universities, including the University of Oregon.  Eugene’s parks 

and open spaces provide tangible benefits to the City in areas such as water quality, flood 

protection, air quality, property values, and recreation.3  The City’s pristine viewsheds are 

protected under the City code. 4   

Eugene has adopted and consistently applied its ROW access ordinances, rules and 

policies in a manner designed to promote wireline broadband infrastructure deployment while, at 

the same time, preserving the City’s ability to ensure public safety and fair and adequate 

compensation for private commercial use of City ROW and other property.  In 1997, Eugene 

                                                 
2 About Eugene, City of Eugene, https://www.eugene-or.gov/1383/About-Eugene (last visited June 13, 2017); 
QuickFacts: Eugene City, Oregon, U.S. Census Bureau, 
https://www.census.gov/quickfacts/table/PST045215/4123850 (last visited June 13, 2017).   
3 Earth Economics, Nature’s Value:  An Economic View of Eugene’s Parks, Natural Areas and Urban Forest at 2 
(2015), https://www.eugene-or.gov/DocumentCenter/View/18659.  
4 In this regard, the City Code provides:  

Viewshed.  The transmission tower shall be located down slope from the top of 
a ridgeline so that when viewed from any point along the northern right-of-way 
line of 18th Avenue, the tower does not interrupt the profile of the ridgeline or 
Spencer Butte.  In addition, a transmission tower shall not interrupt the profile of 
Spencer Butte when viewed from any location in Amazon Park.  Visual impacts 
to prominent views of Skinner Butte, Judkins Point, and Gillespie Butte shall be 
minimized to the greatest extent possible.  Approval for location of a 
transmission tower in a prominent view of these Buttes shall be given only if  
location of the transmission tower on an alternative site is not possible  as 
documented by application materials submitted by the applicant, and the 
transmission tower is limited in height to the minimum height necessary to 
provide the approximate coverage the tower is intended to provide. 

Eugene, Or., Code § 9.5750(7)(j). 
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adopted Ordinance No. 20083, governing telecommunications facilities in the City, including the 

imposition of ROW fees.5  Since that time, telecommunications and broadband facility 

deployment in Eugene has mushroomed, with Eugene enjoying far more broadband service 

availability than the national average.   

Bowie, located in Prince George’s County, is Maryland’s fifth largest city, with 

approximately 55,000 residents.6  In convenient proximity to Baltimore, Annapolis, and 

Washington, D.C., Bowie encompasses about 18 square miles, which includes 1,100 acres set 

aside as parks or as preserved open space.  Bowie has over 22 miles of paths and trails, and 75 

ball fields.  Numerous institutions of higher education and government facilities are located near 

Bowie.  According to the Census Bureau’s American Community Survey of 2015, 50% of 

Bowie’s adult residents have a bachelor’s degree or higher.7   

Huntsville, the seat of Madison County,8 is now estimated to be the third-largest city in 

Alabama with a population of approximately 193,000.9  Within the Huntsville area, residents 

enjoy more than 27 miles of existing greenways and trails, as well as access to the Tennessee 

River, with an adopted Greenway Plan guiding the development of over 180 miles of 

interconnected canoe, pedestrian, biking and hiking trails.10  Technology, aerospace, and defense 

                                                 
5 Eugene, Or., Ordinance No. 20083 (1997) (codified at Eugene, Or., Code § 3.415). 
6 About Bowie, City of Bowie, http://www.cityofbowie.org/95/About-Bowie (last visited June 13, 2017). 
7 American Community Survey, U.S. Census Bureau, 
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?src=bkmk (last visited June 14, 2017) 
(select “Data Tables & Tools,” select “Maryland” as the state, refine your selection by “Place” and select “Bowie 
City, Maryland”). 
8 Facts & Figures, City of Huntsville, https://www.huntsvilleal.gov/business/city-of-huntsville/facts-figures-about-
huntsville/ (last visited June 13, 2017) (“Facts & Figures”). 
9 Paul Gattis, Huntsville Now 3rd Largest City in Alabama, On Track to Become State’s Largest, AL (May 25, 2017) 
http://www.al.com/news/huntsville/index.ssf/2017/05/huntsville_surges_into_3rd-lar.html (last visited June 13, 
2017). 
10 Trails & Greenways, City of Huntsville, https://www.huntsvilleal.gov/environment/parks-recreation/parks-and-
nature/trails-greenways/ (last visited June 13, 2017). 
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industries have a strong presence in Huntsville, with the Redstone Arsenal, NASA Marshall 

Space Flight Center and Cummings Research Park (“CRP”) located nearby.11  As a city of 

professionals, nearly 40% of the City’s adult population has completed four or more years of 

college, and there are a number of colleges and universities serving the Huntsville area, including 

the University of Alabama in Huntsville and Alabama A&M University.12  Thanks to its highly 

educated, motivated and skilled workforce, Huntsville has been and continues to be “forward-

looking.”  The continued presence and commitment of the aerospace and defense industry in the 

area and the development of new industry (including biotech, biomedical and pharmaceutical), as 

well as the research parks and educational institutions, all support—and in some cases even 

demand—advanced communications capabilities.13   

Huntsville is not only forward-looking; it is also mindful of its past.  The National Trust 

for Historic Preservation named Huntsville to its “2010 List of America’s Dozen Distinctive 

Destinations.”14  Richard Moe, president of the National Trust for Historic Preservation, has 

said:  “Huntsville has beautifully preserved and protected so many of the diverse stories of its 

past, from its southern culture and heritage to its role as ‘America’s Space Capital’, and its 

                                                 
11 Facts & Figures. 
12 QuickFacts: Huntsville City, Alabama, U.S. Census Bureau, 
https://www.census.gov/quickfacts/table/PST045216/0137000 (last visited June 13, 2017). 
13 A brochure about Huntsville’s CRP, “one of the world’s leading science and technology parks,” notes: “CRP 
companies demand access to a dependable, state-of-the art telecommunications network.  Huntsville was the first 
metro area in the USA to establish 100% digital switching and transmission facilities, and CRP companies are still 
among the first in the nation to access new telecom technologies.”  In re Acceleration of Broadband Deployment 
Expanding the Reach & Reducing the Cost of Broadband Deployment by Improving Policies Regarding Pub. Rights 
of Way & Wireless Facilities Siting, WC Docket No. 11-59, Reply Comments of the City of Huntsville, Alabama 
at 3 n.6 (Sept. 30, 2011). 
14 Id. at 3 & n.8. 
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citizens are not stopping there . . . . This designation recognizes not only their commitment to the 

past, but also their dedication to a sustainable future.”15   

Knoxville is Tennessee’s third largest city,16 home to approximately 180,000 people,17 

and is the seat of Knox County.  The City covers 104 square miles, and is situated in a valley 

between the Cumberland Mountains and Great Smoky Mountains.18  The City is home to 97 

parks and approximately 2,000 acres of park land,19 and features 18 miles of downtown 

greenways along and nearby the Tennessee River.20  Nearly 30% of Knoxville’s adult population 

has completed four or more years of college,21 while nearby Oak Ridge is home to one of the 

Department of Energy’s seventeen National Laboratories, and Knoxville houses the main 

campus of the University of Tennessee.22  The Development Corporation of Knox County 

encourages business development within the area, highlighting Knoxville’s status as the nation’s 

                                                 
15 Id. at 3-4 & n.9.  
16 Demographics, City of Knoxville, http://www.knoxvilletn.gov/visitors/knoxville_info/demographics/ (last visited 
June 13, 2017) (“Demographics”). 
17 Conventions, Sports & Leisure Int’l, Market and Feasibility Analysis of the Knoxville Civic Auditorium and 
Coliseum: Appendix G, Key Demographic Metrics at G-1 (Dec. 18, 2015), 
http://www.knoxvilletn.gov/UserFiles/Servers/Server_109478/File/PublicAssemblyFacilities/kcacstudy/KCACRepo
rtAppendixG-KnoxvilleDemographics.pdf. 
18 Demographics. 
19 Parks, City of Knoxville 
http://www.knoxvilletn.gov/government/city_departments_offices/parks_and_recreation/parks/ (last visited. 
June 13, 2017). 
20 Kathleen Gibi, Greenways Add Options for Pedestrians and Bicyclists, Knoxville Parks & Recreation Guide, at 5 
(Oct. 22, 2015), 
http://knoxvilletn.gov/UserFiles/Servers/Server_109478/File/ParksRecreation/RecreationGuide2015.pdf.  
21 American Community Survey, U.S. Census Bureau, 
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?src=bkmk (last visited June 14, 2017) 
(select “Data Tables & Tools,” select “Tennessee” as the state, refine your selection by “Place” and select 
“Knoxville City, Tennessee”). 
22 Know Knoxville: Relocation, Knoxville Chamber, http://www.knoxvillechamber.com/relocation (last visited 
June 13, 2017).  
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tenth-best city in which to do business, according to rankings released in 2008 by Forbes 

magazine.23 

II. COMMENTS. 

As their opening comments in this proceeding, the Cities attach hereto (as Exhibits A and 

B, respectively) their comments and reply comments filed in response to Streamlining PN.24  The 

Cities also attach (as Exhibits C, D and E, respectively), and incorporate by reference, the 

opening comments of the City of San Antonio and the City of Eugene and the reply comments of 

the City of San Antonio in the FCC’s ROW NOI proceeding.25   

The Cities will respond further in the reply comment round of this docket. 

                                                 
23 The Dev. Corp. of Knox County, Knox County Profile: Commerce and Industry, 
http://www.knoxdevelopment.org/CountyProfile/CommerceandIndustry.aspx (last visited June 13, 2017). 
24 In re Streamlining Deployment of Small Cell Infrastructure by Improving Wireless Facilities Siting Policies; 
Mobilitie, LLC Petition For Declaratory Ruling, WT Docket No. 16-421, Public Notice, 31 FCC Rcd. 13360 
(WTB 2016) (“Streamlining PN”). 
25 In re Acceleration of Broadband Deployment: Expanding the Reach & Reducing the Cost of Broadband 
Deployment by Improving Policies Regarding Pub. Rights of Way & Wireless Facilities Siting, WT Docket 
No. 11-59, Notice of Inquiry, 26 FCC Rcd. 5384 (2011) (“ROW NOI”).   
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III. CONCLUSION 

The Commission should refrain from adopting any new rules or issuing any declaratory 

rulings in this docket purporting to construe Section 253.   

Respectfully submitted, 
 
 
 
 /s/ Tillman L. Lay 

 Tillman L. Lay 
SPIEGEL & MCDIARMID, LLP 
1875 Eye Street, Suite 700 
Washington, DC 20006 
(202) 879-4000 
 
Counsel for the Cities of  
San Antonio, Texas; Eugene, 
Oregon; Bowie, Maryland; 
Huntsville, Alabama; 
Knoxville, Tennessee 

June 15, 2017 
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The Cities of San Antonio, Texas; Eugene, Oregon; Bowie, Maryland; Huntsville, 

Alabama; and Knoxville, Tennessee (collectively, “Cities”), submit these comments in response 

to the Commission’s Public Notice in this docket.

I. INTRODUCTION AND SUMMARY.

The Public Notice seeks comments on “potential Commission actions to help expedite the 

deployment [of] next generation wireless infrastructure.”1  The Commission also seeks comment 

on the issues raised by Mobilitie, LLC (“Mobilitie”) in its Petition for Declaratory Ruling.2  

Each of the Cities already acts to promote broadband deployment through all 

technologies. But unlike the Commission, the Cities must also consider and balance factors 

other than the needs of broadband providers; they must consider public safety, right-of-way

(“ROW”) capacity and congestion, unique local historic and scenic neighborhoods and parks, 

and the obligation that taxpayers receive adequate compensation for private commercial use of 

public property. 

We therefore caution strongly against any FCC attempt in this proceeding to develop 

nationwide, one-size-fits-all standards for local processing of or action on small cell/DAS facility 

applications.  Such standards would not in fact promote deployment, but would instead increase 

public safety risks, undermine the public’s investment in the ROW, and thwart each 

municipality’s ability to protect unique local attributes.  

San Antonio, Eugene, Bowie, Huntsville, and Knoxville are a geographically, 

topographically and historically diverse group of local governments, and each has its own,

                                                
1 FCC, Comment Sought on Streamlining Deployment of Small Cell Infrastructure by Improving Wireless Facilities 
Siting Policies 1 (Dec. 22, 2016) (“Public Notice”).  

2 In re Promoting Broadband for All Ams. By Prohibiting Excessive Charges for Access to Pub. Rights of Way, 
Petition for Declaratory Ruling (Nov. 15, 2016) (“Mobilitie Petition”).  
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different experiences with wireless providers and siting processes.  All share the goal of 

promoting the widespread availability of wireless services to their residents, businesses, and 

visitors.  But that is not, and cannot be, the Cities’ only goal.  Nor should the Commission, either 

in this proceeding or elsewhere, hamstring the ability of local governments to respond to each of 

their unique ROW, land use, public safety, and public property needs and interests.  No provision 

of the Communications Act authorizes such heavy-handed FCC intrusion into local affairs.  

A. DESCRIPTION OF THE CITIES.

San Antonio, with approximately 1.3 million residents, is the second largest city in 

Texas, and the seventh largest city in the nation.  Both landline and wireless broadband from 

multiple competitive providers are available throughout San Antonio.  In fact, both landline and 

wireless broadband are far more ubiquitously and competitively available in San Antonio than in 

many, especially rural, areas across the nation with far less demanding, and in some cases 

nonexistent, ROW and zoning requirements.  At the same time, pursuant to Texas law and the 

City Charter, San Antonio has, for over a century, imposed rent-based compensation on private 

entities that install facilities in the City’s ROW, including ROW use by telecommunications, 

cable and broadband providers (among others).  Indeed, ROW compensation from private sector 

telecommunications and cable providers is the third-largest source of City revenue, exclusive of 

the City’s municipal utilities.

San Antonio has long recognized and promoted the benefits of broadband and wireless 

development; it has granted hundreds of collocation requests and has approved the installation of 

DAS and small cells.  But the City also must balance its promotion of the deployment of these 

technologies with preservation of its rich historic resources.  San Antonio has over 2000 

individual landmarks, 27 different locally designated historic districts, 19 sites on the National 
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Register of Historic Places, and five historic missions with pending designations as UNESCO 

World Heritage Sites.  The City has over 28 million visitors a year, and tourism is a significant 

part of the local economy.  Because of the City’s unique character and history, all building and 

other structural alterations (including wireless facilities) in historic and riverfront areas are 

subject to review and approval.  Exhibit 1, attached, displays some of these historic and 

riverfront resources, as well as the incorporation of a small cell tower along San Antonio’s 

Riverwalk.  

Eugene is Oregon’s second largest city, encompassing approximately 41.5 square miles,

and home to over 160,000 people.3  The City has a high percentage of professionals, with over 

one-third of the City’s population having completed four or more years of college.  Eugene is 

home to several colleges and universities, including the University of Oregon.  Eugene’s parks 

and open spaces provide tangible benefits to the City in areas such as water quality, flood 

protection, air quality, property values, and recreation.4  The City’s pristine viewsheds are 

protected under the City code, 5 which was amended in light of the Telecommunications Act of 

1996 regarding the siting of wireless facilities.6  

                                                
3 About Eugene, https://www.eugene-or.gov/1383/About-Eugene (last visited Mar. 6, 2017); QuickFacts: Eugene 
City, Oregon, https://www.census.gov/quickfacts/table/PST045215/4123850 (last visited Mar. 8, 2017).  

4 Earth Economics, Nature’s Value:  An Economic View of Eugene’s Parks, Natural Areas and Urban Forest 2
(2015), https://www.eugene-or.gov/DocumentCenter/View/18659.

5 See Exhibit 2 (attached) (showing Eugene and the viewshed protection of the vistas of Spencer Butte).

6 In this regard, the City Code provides: 

Viewshed.  The transmission tower shall be located down slope from the top of 
a ridgeline so that when viewed from any point along the northern right-of-way 
line of 18th Avenue, the tower does not interrupt the profile of the ridgeline or 
Spencer Butte.  In addition, a transmission tower shall not interrupt the profile of 
Spencer Butte when viewed from any location in Amazon Park.  Visual impacts 
to prominent views of Skinner Butte, Judkins Point, and Gillespie Butte shall be 
minimized to the greatest extent possible.  Approval for location of a 
transmission tower in a prominent view of these Buttes shall be given only if  
location of the transmission tower on an alternative site is not possible  as 
documented by application materials submitted by the applicant, and the 
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Eugene has adopted and consistently applied its land use, zoning and ROW access 

ordinances, rules and policies in a manner designed to promote wireless and landline broadband 

infrastructure deployment while, at the same time, preserving the City’s historic and aesthetic 

integrity, public safety, and fair and adequate compensation for use of City ROW and other 

property.  Since the late 1990s, the City’s land use code has contained provisions specifically 

encouraging collocation on existing towers, buildings, light or utility poles, and water towers.7  

Since adopting its wireless zoning ordinance in 1997, the City has granted over 240 wireless 

siting applications.  Eugene typically works with an applicant until the designs requested are 

appropriate, safe, and lawful, and the process rarely gets to the point of needing to officially deny 

an application.  AT&T has commended the City on its wireless siting permit procedures.  See

Exhibit 3, attached.  

Bowie, located in Prince George’s County, is Maryland’s fifth largest city, with 

approximately 55,000 residents.8  In convenient proximity to Baltimore, Annapolis, and 

Washington, D.C., Bowie encompasses about 18-square miles, which includes 1,100 acres set 

aside as parks or as preserved open space. Bowie has over 22 miles of paths and trails, and 75 

ball fields.  Numerous institutions of higher education and government facilities are located near 

Bowie.  According to the Census Bureau’s American Community Survey of 2012, 46% of 

Bowie’s adult residents have a bachelor’s degree or higher.  The County, not the City, has land 

use authority covering the siting of wireless facilities on private property within the City.  The 

City, however, has leased portions of its property to wireless providers since the 1990s, and there 

                                                                                                                                                            
transmission tower is limited in height to the minimum height necessary to 
provide the approximate coverage the tower is intended to provide.

Eugene, Or., Code § 9.5750(7)(j).

7 See id. § 9.5750. 

8 About Bowie, http://www.cityofbowie.org/95/About-Bowie (last visited Mar. 6, 2017).
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are currently thirteen wireless facilities installed on City property, all pursuant to lease 

agreements between the provider and the City.  The City recently adopted an ordinance 

addressing the installation of small cell/DAS facilities in the ROW.  

Huntsville, the seat of Madison County, is the fourth-largest city in Alabama with a 

population of approximately 180,000.9 Within the Huntsville area, residents enjoy more than 27 

miles of existing greenways and trails, as well as access to the Tennessee River, with an adopted 

Greenway Plan guiding the development of over 180 miles of interconnected canoe, pedestrian, 

biking, and hiking trails.10 Technology, aerospace, and defense industries have a strong presence 

in Huntsville, with the Redstone Arsenal, NASA Marshall Space Flight Center, and Cummings 

Research Park (“CRP”) located nearby.11 As a city of professionals, nearly 40% of the City’s 

adult population has completed four or more years of college, and there are a number of colleges 

and universities serving the Huntsville area, including the University of Alabama in Huntsville 

and Alabama A&M University.12  Thanks to its highly educated, motivated and skilled 

workforce, Huntsville has been and continues to be “forward-looking.”  The continued presence 

and commitment of the aerospace and defense industry in the area and the development of new 

industry (including biotech, biomedical, and pharmaceutical), as well as the research parks and 

                                                
9 Facts & Figures, https://www.huntsvilleal.gov/business/city-of-huntsville/facts-figures-about-huntsville/ (last 
visited Feb. 28, 2017).

10 Huntsville, Alabama, Trails & Greenways, https://www.huntsvilleal.gov/environment/parks-recreation/parks-and-
nature/trails-greenways/ (last visited Feb. 28, 2017).

11 Facts & Figures, https://www.huntsvilleal.gov/business/city-of-huntsville/facts-figures-about-huntsville/ (last 
visited Feb. 28, 2017).

12 QuickFacts:  Huntsville City, Alabama, https://www.census.gov/quickfacts/table/PST045216/0137000 (last 
visited Mar. 6, 2017).
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educational institutions, all support—and in some cases even demand—advanced 

communications capabilities.13  

Huntsville is not only forward-looking, it is also mindful of its past.  The National Trust 

for Historic Preservation named Huntsville to its “2010 List of America’s Dozen Distinctive 

Destinations.”14  Richard Moe, president of the National Trust for Historic Preservation, has said:

“Huntsville has beautifully preserved and protected so many of the diverse stories of its past, 

from its southern culture and heritage to its role as ‘America’s Space Capital’, and its citizens are 

not stopping there . . . . This designation recognizes not only their commitment to the past, but 

also their dedication to a sustainable future.”15  

Knoxville is Tennessee’s third-largest city,16 home to approximately 180,000 people,17

and is the seat of Knox County. The City covers 104 square miles, and is situated in a valley 

between the Cumberland Mountains and Great Smoky Mountains.18 The City is home to 83 

parks and approximately 2,000 acres of park land,19 and features 18 miles of downtown 

                                                
13

A brochure about Huntsville’s CRP, “one of the world’s leading science and technology parks,” notes: “CRP 
companies demand access to a dependable, state-of-the art telecommunications network.  Huntsville was the first 
metro area in the USA to establish 100% digital switching and transmission facilities, and CRP companies are still 
among the first in the nation to access new telecom technologies.”  In re Acceleration of Broadband Deployment 
Expanding the Reach and Reducing the Cost of Broadband Deployment by Improving Policies Regarding Public 
Rights of Way and Wireless Facilities Siting, WC Docket No. 11-59, Reply Comments of the City of Huntsville, 
Alabama 3 n.6 (Sept. 30, 2011).

14
Id. at 3 & n.8.

15
Id. at 3-4 & n.9.

16 Demographics, http://www.knoxvilletn.gov/visitors/knoxville_info/demographics/ (last visited Feb. 27, 2017).

17 Conventions, Sports & Leisure International, Market and Feasibility Analysis of the Knoxville Civic Auditorium 
and Coliseum:  Appendix G, Key Demographic Metrics G-1 (Dec. 17, 2015), 
http://www.knoxvilletn.gov/UserFiles/Servers/Server_109478/File/PublicAssemblyFacilities/kcacstudy/KCACRepo
rtAppendixG-KnoxvilleDemographics.pdf.

18 Demographics, http://www.knoxvilletn.gov/visitors/knoxville_info/demographics/ (last visited Feb. 27, 2017).

19 Parks, http://www.knoxvilletn.gov/government/city_departments_offices/parks_and_recreation/parks/ (last 
visited. Feb. 27, 2017).
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greenways along and nearby the Tennessee River.20 Nearly 30% of Knoxville’s adult population 

has completed four or more years of college, while nearby Oak Ridge is home to one of the 

Department of Energy’s seventeen National Laboratories, and Knoxville houses the main 

campus of the University of Tennessee.21 The Development Corporation of Knox County 

encourages business development within the area, highlighting Knoxville’s status as the nation’s 

tenth-best city in which to do business, according to rankings released in 2008 by Forbes

magazine.22

Knoxville and Knox County have a Wireless Communications Facility Plan that lists 

historic districts and sites, scenic vistas, and public parks as locations to avoid. If a wireless 

facility is to be located in any of these areas, collocation and stealth design requirements are 

required.  There are currently 200 free-standing towers in Knox County equipped with cellular 

antenna rays.  Of these towers, 5 are in the Town of Farragut, 73 are in the City of Knoxville, 

and 120 are in the unincorporated portion of the County.    

B. EXPERIENCES AND INTERESTS OF THE CITIES.

Having long recognized the importance of promoting wireless and landline broadband 

infrastructure and service as a critical component of economic growth and development, the 

Cities have long supported the deployment of broadband.  But the Cities strongly disagree with 

the apparent premise of both the Mobilitie Petition and the Public Notice that local government 

                                                
20 Kathleen Gibi, Greenways Add Options for Pedestrians and Bicyclists, Knoxville Parks & Recreation Guide, 
Oct. 22, 2015, at 5, 
http://knoxvilletn.gov/UserFiles/Servers/Server_109478/File/ParksRecreation/RecreationGuide2015.pdf. 

21 Know Knoxville: Relocation, http://www.knoxvillechamber.com/relocation (last visited Mar. 6, 2017). 

22 The Development Corporation of Knox County, Knox County Profile: Commerce and Industry, 
http://www.knoxdevelopment.org/CountyProfile/CommerceandIndustry.aspx (last visited Feb. 27, 2017).
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wireless siting and ROW practices have represented any significant obstacle to the deployment

of small cell/DAS or any other wireless facilities requiring Commission intervention at this time.  

The Cities note their experience with incomplete or otherwise deficient applications 

slowing down (or preventing) deployment.  Eugene, for example, has experienced delays in 

moving forward with applications due to changes in the applicant’s staff contacts (accompanied 

by reorientation of newly assigned applicant staff) and applicant delays in responding to the 

City’s requests about planned business operations.  These requests have included such basic 

matters as seeking information about what legal entity will own the planned infrastructure, and 

what is the lawful name of the company seeking use of the ROW or the City’s poles.  Applicants 

are sometimes reluctant to provide the requested information to complete their application 

packages.  These delays have impacted the City’s development and finalization of master lease 

agreements with providers for use of ROW and City-owned poles for small cell/DAS 

installations.  Additionally, in Eugene’s experience, the applicant will often be quick to blame 

the City for delays when the delay is actually attributable to lack of information transfer taking 

place within the applicant’s corporate offices.  

The Cities also illustrate their own innovative developments to promote wireless 

technology deployment.  For example, Eugene is in the process of reviewing concept plans for a 

standardized design for small cell/DAS attachments to be considered for collocated placement on 

City street light and traffic signal poles.  Eugene anticipates that this standardized design, which 

will be required for use by all small cell providers seeking to attach to City poles, will help 

streamline the permitting process, as well as meet the City’s aesthetic goals, by providing a 

consistent appearance for these types of installations in the ROW.  
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Knoxville, in conjunction with Knox County, is also in the process of adopting small 

cell/DAS guidelines to be used to review small cell/DAS projects in the ROW.  And staff from 

the Knoxville-Knox County Metropolitan Planning Commission, the City of Knoxville, and 

Knox County are working to update the wireless communications ordinance for the City and 

County, which will include provisions for small cell/DAS on private property.  The City has 

entered into license agreements with several companies for installing underground fiber 

backbones in the City and is in the process of creating an agreement for overhead facilities.  

As noted above, Bowie recently adopted an ordinance amending its code to permit, under 

certain circumstances, the installation of wireless facilities in the ROW.  

The Cities have had varied experiences with wireless siting providers and procedures.  

Generally, the Cities have approved applications to construct wireless facilities, often expending 

uncompensated municipal staff and other resources to work cooperatively with applicants.  And 

some of the Cities have developed, or are in the process of developing or revising, procedures to 

best promote the deployment of small cell/DAS technology in their jurisdictions while, at the 

same time, protecting public safety and local land use interests and obtaining adequate 

compensation for private commercial use of public property.  Local governments are motivated 

to expedite deployment, finding ways that will work best given unique local circumstances and 

concerns.  

And that point warrants emphasis:  Each City, like each community nationwide, has 

unique topography, history, land use concerns, state law requirements, ROW infrastructure, and 

municipal property.  As a result, any federalized “one-size-fits-all” approach to small cell

siting—or indeed, any form of commercial facility siting—would be counterproductive.  In the 

experience of the Cities, the application process is often positive and cooperative, and when there 
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is delay, it is most likely to be on the applicant’s end, not the Cities’.  Moreover, the FCC’s past 

intrusions in this area have not been helpful to applicants or local governments.  After the

Commission’s 2009 Shot Clock Order,23 many local governments had to implement more rigid 

wireless siting application procedures to ensure that an application is complete within the 

window dictated by the FCC, and at least one applicant has complained about this loss of 

flexibility. 

The promulgation of additional rigid nationwide rules to attempt to control continuously 

evolving local processes would threaten the progress made by local governments, such as the 

Cities.  And that could lead to more, not less, litigation between municipalities and the wireless 

industry.  

II. COMMENTS.

A. SECTION 253 DOES NOT APPLY TO LOCAL GOVERNMENT
DECISIONS REGARDING THE PLACEMENT, CONSTRUCTION, AND 
MODIFICATION OF PERSONAL WIRELESS SERVICE FACILITIES.

The Commission cannot, as Mobilitie requests, 24 rely on Section 253 to provide the small 

cell/DAS industry with any additional preemptive relief regarding the siting of personal wireless 

service facilities.  The plain language of Section 332(c)(7)(A) bars the application of Section 253

to local government decisions regarding the placement, construction, and modification of 

personal wireless service facilities, including small cell/DAS facilities, that are covered by 

Section 332(c)(7).25  

                                                
23 In re Petition for Declaratory Ruling to Clarify Provisions of Section 332(c)(7)(B) to Ensure Timely Siting Review 
and to Preempt Under Section 253 State and Local Ordinances that Classify All Wireless Siting Proposals as 
Requiring a Variance, WT Docket No. 08-165, Declaratory Ruling (Nov. 18, 2009) (“Shot Clock Order”).  

24 Mobilitie Petition at 1. See also Public Notice at 12.  

25 The Commission did not reach this issue in the Shot Clock Order.  See Shot Clock Order, ¶ 67.
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1. The Plain Language of Section 332(c)(7)(A) Forbids Application of 
Section 253 to “Limit or Affect” Local Authority Over Wireless Siting 
Decisions.

The Commission made clear in its 2014 Wireless Siting Order26 that small cell/DAS is a 

“personal wireless service,” and small cell/DAS facilities are “personal wireless service 

facilities” within the meaning of 47 U.S.C. § 332(c)(7).  Section 332(c)(7)(A) provides: 

“[E]xcept as provided in this paragraph, nothing in this chapter [ i.e., the Communications Act] 

shall limit or affect the authority of a State or local government . . . over decisions regarding the 

placement, construction, and modification of personal wireless service facilities.”27  Thus, by its 

terms, the limitations in Section 332(c)(7)(B) represent the Act’s exclusive limitations on State 

and local government authority over the placement, construction and modification of personal 

wireless service facilities, including small cell/DAS facilities.28  

“Nothing in this chapter” means that Section 253 cannot “limit,” or even so much as 

“affect,” state and local authority over small cell/DAS siting decisions.  The provision’s

legislative history confirms that the purpose of Section 332(c)(7)(A) was to make clear that the 

limitations of Section 332(c)(7)(B) were the sole limitations on local authority over the 

placement, construction, and modification of personal wireless service facilities:

The conference agreement creates a new [section 332(c)(7)(A)] 
which prevents Commission preemption of local and State land use 
decisions and preserves the authority of State and local 
governments over zoning and land use matters except in the 

                                                
26 In re Acceleration of Broadband Deployment by Improving Wireless Facilities Siting Policies, WT Docket 
No. 13-238, Report and Order ¶¶ 270, 271 (Oct. 17, 2014) (“Wireless Siting Order”).  

27 47 U.S.C. § 332(c)(7)(A) (emphasis added). 

28 To be sure, the subsequently-enacted 47 U.S.C. § 1455 (Section 6409 of the 2012 Spectrum Act) represents an 
exception to this rule, but that does not alter the conclusion that Section 332(c)(7)(A) bars application of Section 253 
to small cell/DAS facilities.  
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limited circumstances set forth in [the balance of section 
332(c)(7)(B)]. 29

Any interpretation of Section 253 as providing some additional avenue for Communications Act 

intrusion upon state and local authority over “the placement, construction, and modification” of

small cell/DAS or other wireless facilities would fly in the face of unambiguous Congressional 

intent.30

Section 253 is a provision of general applicability to telecommunications services by its 

terms.  It does not apply to information service or to infrastructure developers that do not 

actually provide telecommunications services.  And where precluded by other parts of the Act —

as in Section 332(c)(7)(A)—Section 253 simply does not apply, yielding to the more specific 

provisions in Section 332(c)(7) that cover personal wireless facilities.  

2. Policy Concerns Support Not Applying Section 253 to Wireless Siting.

In addition to being contrary to Section 332(c)(7)(A)’s plain language and legislative 

history, extending Section 253 to reach local wireless facility siting matters falling within 

Section 332(c)(7)(A) would be unsound as a policy matter.  There is no indication that Congress 

intended to favor wireless providers over all other telecommunications service providers by 

furnishing them—and them alone—with their own unique double set of preemptive benefits and 

remedies in the Telecommunications Act of 1996. When Congress intends to give additional 

                                                
29 H.R. Rep. No. 104-458, at 207-08 (1996) (Conf. Rep.).  

30 See City of Arlington v. FCC, 668 F.3d 229, 250 (5th Cir. 2012) (“Section 332(c)(7)(A) states Congress's desire to 
make § 332(c)(7)(B)'s limitations the only limitations confronting state and local governments in the exercise of 
their zoning authority over the placement of wireless services facilities, and thus certainly prohibits the FCC from 
imposing restrictions or limitations that cannot be tied to the language of § 332(c)(7)(B).”), aff’d, 133 S. Ct. 1863 
(2013).  
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protections to wireless providers and the promotion of wireless facilities deployment, it has said 

so explicitly, as it did in Section 6409 of the 2012 Spectrum Act.31

Further, ROW access, addressed in Section 253(c), has far greater relevance to landline 

service than the wireless service covered by Section 332(c)(7).  That is, the ROW is 

unquestionably an essential facility for landline service, and lack of access to ROW therefore is 

an inherent barrier to entry for landline service. That is not so with wireless service.  To the 

contrary, wireless facilities can be—and historically almost exclusively have been—placed on 

private property.  Unlike landline facilities, newer, smaller wireless facilities that could be placed 

in the ROW have plentiful non-ROW-based alternatives: the provider could negotiate with 

adjacent private property owners for sites on existing buildings, collocation or modification of 

existing facilities on private property, or the erection of monopoles on private property.  Eugene 

has, in fact, had more small cell/DAS applications for private property installations than for 

installations in the ROW.32

Thus, although small cell/DAS facilities can be placed in the ROW, providers have other 

facility installation alternatives that are inherently unavailable to a landline telecommunications 

network provider.  It therefore makes sense for Section 253(c)’s concern with ROW access to 

apply to landline service and not to wireless service.  To be sure, wireless providers may believe 

that, due to state law or perhaps hoped-for beneficence from the Commission in this proceeding,

they may be able to obtain lower-cost, subsidized access to the ROW than they can obtain from 

private property owners. But nothing in Section 332(c)(7) suggests any intent by Congress to 

                                                
31 See, e.g., 47 U.S.C. § 1455 (Section 6409(a) of the Spectrum Act).

32 Eugene has had eight applications submitted for permitting wireless facilities in 2016 in the ROW, and these are 
the only ones submitted within the last five years (with the exception of an occasional pole contract amendment to 
replace an attachment).  
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skew the private property market for wireless facility siting by granting wireless providers

federally-mandated, subsidized access to state and local ROW that does not belong to the 

providers or the federal government.  Small cell/DAS applications seeking ROW access also 

confront local governments with the added complication of needing to ensure that safeguards 

governing the installation of additional facilities in the ROW are in place.  

As an example, Maryland state law generally permits telephone companies to construct 

lines and erect poles supporting these lines along and on a road, street or highway, subject to 

consent and local franchise requirements.33  “Wireless providers,” however, are explicitly

excluded from the Maryland law definition of telephone company and thus are not entitled to this 

privilege.34  Small cell/DAS facility constructors, as well as personal wireless service providers,

cannot have it both ways:  They cannot claim the benefits of exemption from state PUC 

regulation under 47 U.S.C. § 332(c)(3), yet simultaneously claim the special ROW access 

privileges of landline service providers that do not enjoy the benefit of §332(c)(3)’s exemption 

from state PUC regulation.  

B. SECTIONS 332(c)(7) AND 253 DO NOT APPLY TO LOCAL 
GOVERNMENTS ACTING IN THEIR PROPRIETARY CAPACITY.

A municipality, like any other landowner, controls the use of its own property.  In the 

context of Section 332(c)(7), the law is clear that a decision whether or not to allow construction 

on a municipality’s own property “does not regulate or impose generally applicable rules on the 

placement, construction, and modification of personal wireless service facilities . . . and so the 

substantive limitations imposed by [Sections 332(c)(7)(B)(i) and (iv)] are inapplicable.”35  

                                                
33 Md. Code Ann., Public Utilities § 8-103, § 1-101(ll).  

34 Id. § 1-101(ll)(2).  

35 Omnipoint Commc’ns, Inc. v. City of Huntington Beach, 738 F.3d 192, 200 (9th Cir. 2013) (quotation marks 
omitted); see also Bldg. & Constr. Trades Council of the Metro. Dist. v. Associated Builders & Contractors of
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Indeed, neither Section 253 nor Section 332(c)(7) “preempt[s] nonregulatory decisions of a local 

governmental entity . . . acting in its proprietary capacity.”36  Thus, neither provision applies to 

small cell/DAS or other wireless requests for access to municipal buildings, towers, light poles, 

or utility poles.  Construing Section 332(c)(7) or Section 253 to limit a municipality’s ability to 

permit or deny access to municipal property for wireless siting would render either provision an 

impermissible interference with and burden on the municipality’s control of its own property.37

Whether the proprietary exception to Sections 332(c)(7) and 253 applies to wireless 

requests to access the local ROW in a particular jurisdiction depends on whether or not the local 

ROW is subject to the municipality’s proprietary control.38  This is a matter of state or local 

property law concerning the status of the ROW, which varies not only from state to state, but 

also from locality to locality within a state, and sometimes even from street to street within a 

locality.39   This is therefore not an area where there is, or legally can be, uniformity, or on which 

the Commission legally can or should attempt to impose uniformity. The Commission simply 

lacks the authority, under Section 332(c)(7) or any other provision of law, to rewrite or remold 

the state property law status of local ROW that belongs neither to the FCC nor any other arm of 

the federal government.  

                                                                                                                                                            
Mass./R.I., Inc., 507 U.S. 218, 226-27 (1993) (“When a State owns and manages property . . . it must interact with 
private participants in the marketplace.  In so doing, the State is not subject to pre-emption by the [federal statute], 
because pre-emption doctrines apply only to state regulation.” (emphasis in original)).  

36 Sprint Spectrum, L.P. v. Mills, 283 F.3d 404, 421 (2nd Cir. 2002) (“[W]e conclude that the Telecommunications 
Act does not preempt nonregulatory decisions of a local governmental entity or instrumentality acting in its 
proprietary capacity[.]”); Omnipoint Commc’ns, Inc., 738 F.3d at 200; see also N.Y. State Thruway Auth. v. Level 3
Commc’ns, LLC, No. 1:10-cv-0154, 2012 U.S. Dist. LEXIS 45051, at *18-19 (N.D.N.Y. March 30, 2012) 
(considering proprietary exemption in the context of Section 253); Coastal Commc’ns Serv., Inc. v. City of New 
York, 658 F. Supp. 2d 425, 443 (E.D.N.Y. 2009) same).

37 See Tahoe-Sierra Pres. Council v. Tahoe Reg’l Planning Agency, 535 U.S. 302, 335-36 (2002). 

38 Municipal decisions regarding access to other municipal property, such as light poles, are clearly proprietary 
activities, and accordingly, there can be no serious suggestion that either Section 332(c)(7) or Section 253 applies to 
those types of decisions. 

39 See, e.g., Ill. Bell Tel. Co. v. Vill. Of Itasca, 503 F. Supp. 2d 928, 934-35 (N.D. Ill. 2007) (discussing Illinois law 
concerning municipal interests in public streets). 
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C. THE “PROHIBIT OR HAVE THE EFFECT OF PROHIBITING” 
PROVISIONS OF 332(c)(7) AND 253(a) REQUIRE NO FURTHER 
COMMISSION INTERPRETATION.

The Commission asks whether it should “further clarify any issues addressed in its 2009 

and 2014 rulings or . . . fine-tune or modify any of its past statutory interpretations in light of 

current circumstances.”40  The Commission notes that both Sections 253(a) and 332(c)(7) 

contain restrictions on a State or local governments’ ability to take certain actions that “prohibit 

or have the effect of prohibiting” the provision of specified services.41  

Although they use similar language, the two provisions are different in scope.  

Section 253(a)’s scope encompasses interstate and intrastate telecommunications services. 42  

Section 332(c)(7), in contrast, encompasses only “personal wireless services.”43  And as noted 

above, there is another very significant difference between the two provisions:  Section 332(c)(7) 

applies to local decisions affecting the siting of small cell/DAS facilities; Section 253 does not.  

The Cities urge the Commission not to further interpret either “prohibition” provision at 

this time.  The Commission asks, for example, if “an action that prevents a technology upgrade” 

has the effect of prohibiting “the provision of service.”44  But that is not a question that can be 

answered in a factual vacuum; it would depend upon the nature of the alleged “technology 

upgrade,” the context of the relevant application, the size and nature of the facilities proposed, 

and their proposed location.  This is a fact-specific inquiry best left to the courts. If the 

“technology upgrade” is itself a “telecommunications service” not previously provided that 

                                                
40 Public Notice at 10. 

41 Id.  

42 47 U.S.C. § 253(a).

43 47 U.S.C. § 332(c)(7)(B)(i).

44 Public Notice at 11.  
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cannot be provided at all without the upgrade, then a reviewing court might find a prohibition of 

service.  The Commission, however, is ill-suited to address, and should not address, these kinds 

of intensely fact-specific and context-specific issues.  

D. FCC SHOULD NOT PROMULGATE A NEW SHOT CLOCK FOR SMALL 
CELL SITING APPLICATIONS.

The Commission asserts that “[t]he presumptive timeframes established in the 2009 

Declaratory Ruling may be longer than necessary and reasonable to review a small cell siting 

request,” but acknowledges that “if small cell siting applications are filed dozens at a time, those 

presumptive timeframes may not be long enough.”45  The Commission also seeks comment on 

whether there should be a different shot clock for processing a “batch” of siting requests, as well 

as what should qualify as a “batch.”46

The 2009 Shot Clock Order’s original shot clocks—one for collocations applications, and 

the other for non-collocation applications—were built on a “two sizes fits all” presumption.  

Adding yet another new and different shot clock as a presumptively reasonable time frame for 

small cells would directly contradict the Shot Clock Order’s rationale that Section 332(c)(7)’s 

“reasonable period of time” can be reduced to a single nationwide standard.  Likewise, setting 

yet another shot clock for batch applications would attempt to impose uniform definitions and 

timeframes in an area where local circumstances should control.  

The Commission has already clarified in the 2014 Wireless Siting Order that “to the 

extent DAS or small-cell facilities, including third-party facilities such as neutral host DAS 

deployments, are or will be used for the provision of personal wireless services, their siting 

applications are subject to the same presumptively reasonable timeframes that apply to 

                                                
45 Id.

46 Id. at 12.  
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applications related to other personal wireless service facilities.”47  The Commission should go 

no further here.  

1. Further Federal Intrusion on the “Reasonable Period of Time” Only 
Highlights the Unreasonableness of Presumptive Nationwide 
Definitions of “Reasonable Period of Time.”

A nationwide standard for “reasonable period of time” under Section 332(c)(7) is 

inconsistent with the statute’s language and legislative history. The statutory language directs 

that reasonableness be evaluated “taking into account the nature and scope of such request,”48

attributes that will, of course, necessarily vary with each request. Similarly, the legislative 

history clarifies that the time period would “be the usual period under such circumstances.”49  “It 

is not the intent of this provision to give preferential treatment to the personal wireless service 

industry in the processing of requests, or to subject their requests to any but the generally 

applicable time frames for zoning decision.”50  

That the industry now urges the Commission to fashion still more federal shot clocks 

based on still more categories of siting applications shows the fundamental folly of attempting to 

impose presumptively reasonable nationwide timeframes onto what is inherently a local and fact-

specific process.  At some point, multiple FCC shot clocks go from being an interpretation of 

Section 332(c)(7)(B)’s “reasonable period of time” language to a Commission-imposed 

nationwide land use code for wireless siting, something that Section 332(c)(7)(A), as well as 

Section 332(c)(7)’s legislative history, make clear Congress never intended to occur.  

                                                
47 Wireless Siting Order, ¶ 270.  

48 47 U.S.C. § 332(c)(7)(B)(ii).  

49 H.R. Rep. No. 104-458, at 208 (1996) (Conf. Rep.).  

50 Id.
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We submit Commission imposition of any new, additional, shot clocks would take us 

well past that point.  Piling shot clock upon shot clock on local governments would serve only to 

create traps for unwary or resource-strapped local governments that wireless applicants would no 

doubt exploit for their commercial advantage.  We seriously doubt this Commission would even 

consider imposing so many multiple and tight deadlines on the commercial communications 

service providers that the Act empowers it to regulate.  So why should the Commission be doing 

that to local governments?  

Moreover, a separate shot clock for small cell/DAS applications presupposes that there is 

a standard definition of what is a “small cell/DAS” facility.  But there is not.  In fact, the “small” 

in “small cells” refers more to the coverage area of the facility than the facility’s size.  

Mobilitie’s proposed 80 to 120-foot monopoles, for instance, are definitely not “small.”  Rather 

than further intruding into inherently fact-specific local matters, the Commission should respect

the remaining discretion of state and local governments to meet the needs of different 

applications and their communities within the existing presumptively reasonable—and industry 

friendly—timeframes of the Shot Clock Order.  

2. A Nationwide Definition of “Batch” Applications Would Be 
Unworkable and Open the Door to Gaming.

Different local governments will have different experiences with, and preferences for 

handling, a batched set of siting applications.  The local government should be free to determine 

how best to treat a set of applications—whether as a set or as individual applications—because 

each local government is in the best position to assess its staff size and resources, and thus its 

ability to take advantage of potential efficiencies from the batching of siting applications. The 

very questions that the Public Notice asks illustrate how fact- and context-specific any 
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efficiencies to be gained from batch processing will be.51  The Commission is ill-equipped to 

intrude on these determinations, and it would therefore be inappropriate to promulgate any

binding, one-size-fits-all definition of “batch” or new presumptively reasonable timeframes for 

acting on “batches” of applications.  The intent of the Shot Clock Order was to avoid an 

examination into the individual circumstances of the facility proposed and the proposed site. 

Establishing another set of shot clock rules depending on where the facilities are to be placed, the 

type of equipment, how many placements, or the proximity of these proposed placements to one 

another, would be directly contrary to that intent. 

Different local governments will have different staff and budget limitations that would 

impact processing of applications.  Bowie, for instance, has not received any “batch” submittals 

to date.  Eugene has received five to ten applications submitted in “batch,” which it handles on a 

first-come, first-served basis for wireless permitting in the ROW.  Eugene reviews all 

applications on a site-by-site basis, with the time frame for a complete wireless application from 

review to approval anticipated to be four to six weeks.  On the other hand, Knoxville has 

received applications from small cell providers for three or four small cell towers in the ROW, 

and reviewed those applications together.  These experiences illustrate the varied practices of 

local governments in dealing with batch submittals (as well as the differences in what is 

considered a “batch”).  Any attempt by the Commission to fashion a one-size-fits-all nationwide 

approach would be unhelpful at best.  

                                                
51 E.g., Public Notice at 12 (asking, “Should there be multiple tiers depending on how many poles or antennas are 
involved?”).  
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E. FAIR AND REASONABLE COMPENSATION UNDER SECTION 253(c) IS 
NOT RESTRICTED TO COST OR COST-BASED RATES.  

The Commission should not attempt to construe what is “fair and reasonable 

compensation” under Section 253(c) here, or to adjudicate Section 253(c) ROW disputes in a 

vacuum.  Congress intended such disputes to be left to courts, not the FCC.  And for good 

reason: ROW compensation and management requirements necessarily reflect a balancing of 

several vital local governmental interests, such as public safety, efficient transportation, 

historical preservation, and fiscal health.  This balancing is far outside the realm of the FCC’s 

expertise.  

Even if it were appropriate for the Commission to construe the meaning of “fair and 

reasonable compensation,” Congress clearly intended that such compensation may include 

rent-based fees.  Additionally, Mobilitie’s positions to the contrary run afoul of legal and 

practical issues.  

With regard to the separate issue of application fees, local governments incur costs that 

providers have shown no interest in paying, and the Commission should not intervene to erode a 

local government’s ability to recoup the additional costs imposed upon it by wireless applicants.  

These costs include hours of staff-time cost in preliminary reviews and workflow processes.  The 

“normal” permit fee typically does not cover provider-attributable delays and requests that are 

not, in fact, normal, and this puts a further burden on municipal public works department staffing

and budgets.  
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1. Local Governments are Not Restricted to Cost-Based Fees by Section 
253(c).

a. FCC Does Not Have Jurisdiction over 253(c) ROW matters.

As an initial matter, the Commission does not have the authority to restrict local 

government fees under Section 253(c).  Section 253(d) gives the Commission authority to 

address alleged violations of Sections 253(a) and (b), but ROW matters relating to the Section 

253(c) safe harbor are explicitly omitted from Section 253(d).52  This was no accident.  Rather, it 

was a deliberate compromise, the product of a Senate floor amendment sponsored by Senator 

Gorton that was explicitly intended to prevent the FCC from doing what the Mobilitie Petition

proposes:  to intrude into Section 253(c) ROW compensation and management matters.  

Specifically, “any challenge to [local ROW requirements must] take place in the Federal district 

court in that locality and . . . the Federal Communications Commission [should] not be able to 

preempt [local ROW requirements].”53

b. Section 253(c)’s “Fair and Reasonable” ROW Compensation 
Includes Rent-Based Compensation.

Even if the Commission did have jurisdiction to regulate ROW compensation under 

Section 253(c), the language and legislative history of Section 253(c) leave no doubt that ROW 

compensation need not be restricted, or closely related to, costs.  Further, any such restriction 

would embroil courts, the FCC, local governments, and telecommunications providers in the 

very kinds of tedious and invasive ROW fee ratemaking proceedings that Congress intended to 

avoid with Section 253(c). 

Section 253(c)’s plain language, “fair and reasonable compensation,” certainly does not 

connote merely the reimbursement of costs.  For example, Black’s Law Dictionary defines 

                                                
52 47 U.S.C. § 253(d). 

53 141 Cong. Rec. S8213 (daily ed. June 13, 1995) (statement of Sen. Gorton).  



23

“compensation” as “[r]emuneration and other benefits received in return for services rendered.”54  

This does not connote mere reimbursement of costs.  And “just compensation” and “adequate 

compensation” are defined as “[usually] the property’s fair market value, so that the owner is 

theoretically no worse off after the taking.”55

An examination of other uses of similar phrases supports interpreting “compensation” to 

extend beyond cost-based fees.  For example, the Fifth Amendment’s Takings Clause contains

the phrase “just compensation.”  The law is clear that this “compensation” means fair market 

value, not mere reimbursement of costs.56  And the Takings Clause is not limited to private 

parties, but clearly extends to compensation to state and local governments as well.57  In enacting 

Section 253(c), Congress is presumed to be aware of these interpretations of similar language.58  

Further, longstanding precedent stands for the proposition that non-cost-based franchise 

fees are a permissible form of rent for private commercial use of the ROW.  In the directly 

analogous context of cable television franchise fees, the Fifth Circuit held that the 5% franchise 

fee permitted by 47 U.S.C. § 542 is “essentially a form of rent: the price paid to rent use of 

public right-of-ways.”59  Other courts have reached the same conclusion for over a hundred 

years, in the context of both local telephone and local cable television franchises.60  This case 

                                                
54 Compensation, Black’s Law Dictionary (9th ed. 2009).  

55 Just Compensation, Black’s Law Dictionary (9th ed. 2009) (emphasis added); Adequate Compensation, Black’s 
Law Dictionary (9th ed. 2009).

56 United States v. 50 Acres of Land, 469 U.S. 24, 29 (1984).  

57 Id. at 31 & n.15.  

58 Lorillard v. Pons, 434 U.S. 575, 580-81 (1978).  

59 City of Dallas v. FCC, 118 F.3d 393, 397 (5th Cir. 1997).  

60 E.g., City of St. Louis v. W. Union Tel. Co., 148 U.S. 92, 98 (1893) (franchise fee is rent for use of local 
rights-of-way); City of Plano v. Pub. Utils. Comm’n, 953 S.W.2d 416, 420 (Tex. App. 1997) (gross receipts-based 
franchise fee is rent for use of local rights-of-way); City of Albuquerque v. N.M. Pub. Serv. Comm’n, 854 P.2d 348, 
360 (N.M. 1993) (same); City of Montrose v. Pub. Utils. Comm’n of Colo., 629 P.2d 619, 624 (Colo. 1981), related
proceeding, 732 P.2d 1181 (Colo. 1987) (same); City of Richmond v. Chesapeake & Potomac Tel. Co. of Va., 140 
S.E.2d 683, 687 (Va. 1965) (same); Pac. Tel. & Tel. Co. v. City of L.A., 282 P.2d 36, 43 (Cal. 1955) (same); Telesat 
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law was, of course, the backdrop against which Congress enacted Section 253(c): municipalities 

have been entitled to rent in the form of franchise fees from private business, such as 

telecommunications providers, that place permanent, extensive facilities in the ROW.  

And Section 253(c)’s legislative history confirms that conclusion:  Congress intended 

Section 253(c) to preserve the historical practice of rent-based ROW fees.  Debate on the Barton-

Stupak amendment in the House of Representatives is the only place in the legislative history of 

Section 253 where the meaning of ROW compensation was discussed.61  The debate began with 

Representative Barton, one of the amendment’s sponsors, who made clear that one of the 

primary purposes of the amendment was to prevent the federal government from telling local 

governments how to set compensation levels for local ROW:

[The Barton-Stupak amendment] explicitly guarantees that cities 
and local governments have the right to not only control access 
within their city limits, but also to set the compensation level for 
the use of that right-of-way . . . . The Chairman’s amendment has 
tried to address this problem. It goes part of the way, but not the 
entire way. The Federal Government has absolutely no business 
telling State and local government how to price access to their 
local right-of-way. 62

Representative Fields then rose in opposition to the amendment, complaining that it would allow 

municipalities to impose on telecommunications providers what he felt were excessive ROW 

fees in the range of “up to 11 percent.”63  The amendment’s other sponsor, Rep. Stupak, 

defending rent-based fees, stated: 

                                                                                                                                                            
Cablevision, Inc. v. City of Riviera Beach, 773 F. Supp. 383, 407 (S.D. Fla. 1991) (same); Grp. W Cable, Inc. v. City 
of Santa Cruz, 669 F. Supp. 954, 962-63, 972-74 (N.D. Cal. 1987), rehearing denied, 679 F. Supp. 977, 979 (1988)
(same); Erie Telecomms., Inc. v. City of Erie, 659 F. Supp. 580, 595 (W.D. Pa. 1987), aff’d on other grounds, 853 
F.2d 1084 (3d Cir. 1988) (same).  

61 See N.J. Payphone Ass’n v. Town of West New York, 299 F.3d 235, 246-47 n.7 (3d Cir. 2002) (relying on the 
Barton-Stupak floor debate to interpret Section 253(c)); TCG N.Y., Inc. v. City of White Plains, 305 F.3d 67, 80 
(2d Cir. 2002)(relying on Barton-Stupak amendment’s elimination of “parity” provision to construe Section 253(c)).  

62 141 Cong. Rec. H8460 (daily ed. Aug. 4, 1995) (remarks of Rep. Barton) (emphasis added).

63 Id. at H8461 (remarks of Rep. Fields).
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Mr. Chairman, we have heard a lot from the other side about gross 
revenues. You are right. The other side is trying to tell us what is 
best for our local units of government. Let local units of 
government decide this issue. Washington does not know 
everything. You have always said Washington should keep their 
nose out of it . . . . This is a local control amendment, supported 
by mayors, State legislatures, counties, Governors. 64

Finally, and perhaps most revealingly, Representative Bliley spoke in opposition to the 

amendment, making clear that neither the amendment, nor even the “parity language” that it 

replaced, was intended to preempt rent-based fees:

I commend the gentleman from Texas [Mr. Barton], I commend 
the gentleman from Michigan [Mr. Stupak], who worked tirelessly 
to try to negotiate an agreement.

The cities came back and said 10 percent gross receipts tax. 
Finally they made a big concession, 8 percent gross receipts tax. 
What we say is charge what you will, but do not discriminate. If 
you charge the cable company 8 percent, charge the phone 
company 8 percent, but do not discriminate. That is what they do 
here, and that is wrong. 65

Two conclusions are apparent.  First, both proponents and opponents of the Barton-

Stupak amendment agreed that the amendment permitted rent-based ROW fees and eliminated 

federal second-guessing of the reasonableness of locally-set fees.  Second, the House did not 

share Representative Field’s distaste for rent-based fees; after hearing his concerns, the House 

overwhelmingly adopted the Barton-Stupak amendment by a 338 to 86 vote.66

Thus, construing Section 253’s “fair and reasonable compensation” provision as not 

encompassing rent-based fees would improperly subvert the Congressional intent that is evident 

in both Section 253(c)’s plain language and its legislative history.  

                                                
64 Id. (remarks of Rep. Stupak).

65 Id. (remarks of Rep. Bliley).

66 Id. at H8477 (recorded vote).  
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2. The Positions Urged by Mobilitie are Inconsistent with Reasonable 
Business Practices.

The Mobilitie Petition takes positions inconsistent with reasonable business practices and 

expectations.  We feel confident, for example, that wireless providers’ rates, as well as 

Mobilitie’s charges to its customers, are not limited to an amount only sufficient to “recoup” 

their incremental costs.  Mobilitie does not explain why taxpayers should be shortchanged in 

compensation for their property for the benefit of industry’s private shareholders.  Mobilitie’s 

argument that compensation should be limited to an amount that allows the locality to “recoup 

the costs reasonably related to reviewing and issuing permits and managing the rights of way”67

also would turn every Section 253(c) dispute into a ratemaking proceeding.  And its logic would 

also mean that almost all “compensation” for use of property or for goods or services today—

including the wireless industry’s own rates—is excessive and therefore not “fair and reasonable.”  

More generally, Mobilitie confuses application fees (almost always cost-recovery based) 

with ROW fees, as well as with light pole attachment fees.  Application fees are generally set to 

recover the cost of reviewing an application.  ROW fees, on the other hand, are rental charges for 

use of the ROW.  And light pole attachment fees are also rent for attaching to a light pole.  ROW 

fees and light pole attachment fees are separate rent charges for separate uses of different kinds 

of property; even in states where ROW or franchise fees are limited by statute, light pole 

attachment fees are not.  

Mobilitie’s suggestion that a fee is impermissibly discriminatory if it is not as low as the 

lowest rate charged to any competitor in the locality is divorced from reality.68  Franchise and 

other ROW agreements are entered into at different times and under different circumstances.  It 

                                                
67 Mobilitie Petition at 7.

68 Id. at 7, 31-34.
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is unreasonable to expect that the rent for use of municipal ROW or light poles should never 

change but should instead be locked into a rate charged 5, 10, or 100 years ago.  This is certainly 

not how property is priced in the private sector, and Mobilitie offers no reasoned explanation as 

to why state and local governments, and their taxpayers, should perpetually be locked into

below-market rates set long ago, just so that private profit-making users of public property can 

pay less.  

Moreover, if, as Mobilitie urges, a ROW fee were to be truly cost-based, it would not 

meet Mobilitie’s own proposed “non-discrimination” standard.  A truly cost-based ROW fee 

would have to vary over time, by provider, and by location, as the scope and nature of ROW use, 

and the costs incurred, would be different in each case, and also would certainly vary over time.  

Mobilitie’s request that ROW compensation be “publicly disclosed by such 

government”69 is already satisfied by state open records laws and local practices.  The 

Commission should decline to take action on Mobilitie’s request to impose additional, specific 

requirements beyond what state open records laws already require.70  Section 253(c) should not, 

and cannot, be used as the basis to require local governments to spend additional taxpayer funds 

to package information already publicly available via state open records laws in whatever format 

Mobilitie happens to prefer.  

3. The Commission May Not, Consistent with the Fifth Amendment,
Compel Access to Local Right-of-Way or Other Municipal Property.

Compelling state and local governments to grant wireless providers access to municipal 

property—such as the ROW, light and utility poles, or water towers—would be a taking of 

                                                
69 47 U.S.C. § 253(c). 

70 Mobilitie Petition at 34-35.  
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property within the meaning of the Fifth Amendment.71  Such a taking would require, at 

minimum, just compensation in order to survive a facial challenge under the Fifth Amendment.72  

As discussed above, “just compensation” is fair market value.73  The Commission therefore may 

not restrict fees local governments may charge for use of the ROW under Section 253(c) to 

anything less than fair market value.  

4. The Tenth Amendment Prohibits the Commission from 
Commandeering State and Local Property for a Federal Purpose.

The Supreme Court has made clear that the Tenth Amendment and the principles of 

federalism it embodies prohibit the federal government from commandeering state or local 

government resources to accomplish federal goals.74  The same principle bars the federal 

government from commandeering state and local ROW and other municipal property in pursuit 

of any Commission regulatory program to promote small cell/DAS deployment.  

                                                
71 Ark. Game & Fish Comm’n v. United States, 133 S. Ct. 511, 518 (2012); Loretto v. Teleprompter Manhattan 
CATV Corp., 458 U.S. 419, 426 (1982); Gulf Power Co. v. United States, 187 F.3d 1324, 1328-29 (11th Cir. 1999). 

72 See Gulf Power Co., 187 F.3d at 1331 (“a reasonable, certain, and adequate provision for obtaining compensation 
[must] exist at the time of the taking” (quoting Williamson Cty. Reg’l Planning Comm’n v. Hamilton Bank of 
Johnson City, 473 U.S. 172, 194 (1985))). 

73 Just Compensation, Black’s Law Dictionary (9th ed. 2009).  

74 See Printz v. U.S., 521 U.S. 898, 925 (1997) (“[T]he Federal Government may not compel the States to 
implement, by legislation or executive action, federal regulatory programs.”).  See also New York v. United States, 
505 U.S. 144, 156-57 (1992). 
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III. CONCLUSION

The Commission should deny the Mobilitie Petition and refrain from any further action in 

this docket.  

Respectfully submitted,

/s/ Tillman L. Lay
Tillman L. Lay
Jessica R. Bell
SPIEGEL & MCDIARMID, LLP
1875 Eye Street, Suite 700
Washington, DC 20006
(202) 879-4000

Counsel for the Cities of 
San Antonio, Texas; Eugene, 
Oregon; Bowie, Maryland; 
Huntsville, Alabama; 
Knoxville, Tennessee

March 8, 2017



EXHIBIT 1



San Antonio Riverwalk.  The elevator in the background is the location of a small cell tower, 
approved through the City’s review process.  

St. Paul Square.  A commercial historic district.  



River Walk Museum Reach.

Mission Concepcion.



EXHIBIT 2



View of Eugene and the view shed protection of the vistas  of Spencer Butte.
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AT&T Services, Inc. 
1600 SW 4th Avenue 
Suite 200 
Portland, OR  97201 

T: 503-306-6565 
adam.grzybicki@att.com 
www.att.com 

Adam Grzybicki 
President, OR/AK 
External Affairs 

December	
  20,	
  2012	
  
	
  
	
  
City	
  of	
  Eugene	
  
Planning	
  and	
  Development	
  Department	
  
Sarah	
  Medary,	
  Executive	
  Director	
  AIC	
  
99	
  W	
  10th	
  Ave.	
  
Eugene,	
  OR	
  97401	
  
	
  
VIA	
  EMAIL	
  AND	
  FIRST	
  CLASS	
  MAIL	
  
	
  
RE:	
   AT&T	
  Broadband	
  Data	
  Network	
  Launch	
  (4G	
  LTE)	
  
	
  
Dear	
  Sarah:	
  
	
  
On	
  November	
   16,	
   2012,	
   AT&T	
   launched	
   a	
  major	
   upgrade	
   to	
   its	
  wireless	
   network,	
   known	
   as	
   4G	
   Long	
  
Term	
  Evolution	
  (“LTE”),	
   in	
  the	
  City	
  of	
  Eugene.	
  We	
  wanted	
  to	
  take	
  a	
  moment	
  to	
  thank	
  you	
  –	
  the	
  City’s	
  
leadership,	
  professional	
  and	
  administrative	
  staff	
  –	
  for	
  your	
  important	
  contribution	
  towards	
  a	
  successful	
  
launch.	
  
	
  
Over	
  the	
  past	
  year,	
  AT&T	
  has	
  worked	
  closely	
  with	
  the	
  Planning	
  and	
  Development	
  Department	
  to	
  obtain	
  
permits	
  and	
  approvals	
  to	
  upgrade	
  all	
  of	
  its	
  cell	
  sites	
  spread	
  throughout	
  the	
  City.	
  This	
  was	
  quite	
  an	
  effort	
  
–	
  the	
  volume	
  and	
  complexity	
  of	
  the	
  permitting	
  program	
  could	
  not	
  have	
  been	
  accomplished	
  without	
  the	
  
efforts	
   of	
   your	
   staff,	
   particularly	
   Katharine	
   Kappa,	
   Charlotte	
   Curtis,	
   Gabe	
   Flock,	
  Mike	
  McKerrow,	
   and	
  
each	
  member	
  of	
  the	
  review	
  team.	
  
	
  
AT&T’s	
  investment	
  in	
  the	
  4G	
  LTE	
  network	
  will	
  provide	
  substantial	
  economic	
  benefits	
  to	
  the	
  City	
  for	
  years	
  
to	
  come.	
  Millions	
  of	
  dollars	
  have	
  been	
  invested	
  throughout	
  the	
  region	
  in	
  permitting	
  fees,	
  staff,	
  design,	
  
construction	
  and	
  equipment,	
  directly	
  benefitting	
  the	
  City’s	
  economy.	
  AT&T’s	
  4G	
  LTE	
  network	
  provides	
  
data	
   speeds	
   to	
   customers	
   up	
   to	
   ten	
   times	
   faster	
   than	
   3G,	
   allowing	
   the	
   city	
   to	
   be	
  more	
   competitive	
  
across	
  the	
  nation	
  and	
  the	
  world.	
  
	
  
Again,	
  we	
  appreciate	
   your	
   efforts	
   and	
   support.	
   Please	
  extend	
  our	
   thanks	
   and	
   congratulations	
   to	
   your	
  
entire	
  staff.	
  
	
  
Sincerely	
  yours,	
  
	
  

	
  
Adam	
  Grzybicki	
  
President,	
  Oregon	
  
External	
  Affairs	
  
	
  
cc:	
   Hon.	
  Kitty	
  Piercy,	
  Mayor	
  

Jon	
  Ruiz,	
  City	
  Manager	
  
Mike	
  Sullivan,	
  Community	
  Development	
  Manager	
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The Cities of San Antonio, Texas; Eugene, Oregon; Bowie, Maryland; Huntsville, 

Alabama; and Knoxville, Tennessee (collectively, “Cities”), hereby reply to the opening 

comments filed in response to the Public Notice in the above-captioned proceeding1 and the 

Petition for Declaratory Ruling of Mobilitie, LLC (“Mobilitie”).2

The Cities strongly endorse and support the opening comments of other local government 

interests in this proceeding. We reply to the other opening comments as follows. 

I. INTRODUCTION AND SUMMARY

A significant majority of the opening comments filed in this proceeding opposed any 

further federal intrusion into or preemption of state or local right-of-way (“ROW”) or land use 

laws.  The exception, of course, was industry commenters.  What is evident from those 

comments is the primary motivation behind many, if not most, industry requests for FCC action: 

to persuade the Commission to confer on wireless and neutral host small cell providers a federal 

entitlement to install their private facilities on state and local government property at below-

market rates, on an expedited basis, and subject only to FCC-permitted conditions.  But the 

Communications Act does not, and legally cannot, confer on industry the entitlement it seeks.  

Industry seeks to justify its request based largely on the anonymous and unverified

allegations made against unnamed state and local governments.  Although industry commenters 

claim they do not name individual local governments out of supposed concern about generating 

ill will,3 anonymously attacking a party behind its back is a remarkably deceitful way to avoid

                                                
1 FCC, Comment Sought on Streamlining Deployment of Small Cell Infrastructure by Improving Wireless Facilities 
Siting Policies (Dec. 22, 2016) (“Public Notice”).  

2 In re Promoting Broadband for All Ams. By Prohibiting Excessive Charges for Access to Pub. Rights of Way, 
Petition for Declaratory Ruling (Nov. 15, 2016) (“Mobilitie Petition”).  

3 See, e.g., Comments of CTIA at 39, WT Docket No. 16-421 (Mar. 8, 2017) (“CTIA Comments”); Comments of 
AT&T at 7 n.19, WT Docket No. 16-421 (Mar. 8, 2017) (“AT&T Comments”). 
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generating ill will.  It is more plausibly a way to evade factual rebuttal from the local 

governments that industry criticizes.  

What industry seeks is preemptive federal access to state and local ROW that belong to 

neither industry nor the federal government.  Having previously complained about preferences

for siting on municipal property,4 industry now demands preferential access to ROW and 

municipal poles to take advantage of what it hopes will be, by Commission decree, cheap rates 

and favorable terms.5  The City of Coral Gables submitted an account of its dealings with 

Mobilitie confirming industry’s motivation:

One proposed location was for an attachment to an existing light 
pole, but others were for new towers ranging in height from 
approximate[ly] 26 feet, several at approximately 40-45 feet, three 
at slightly over 70 feet and one at 120 feet, to be located in 
commercial and residential areas of the City in the rights of way, 
often adjacent to single family homes and in areas where there 
were no above-ground utilities. The proposed 120’ pole was to be 
located adjacent to single family residential homes and a small 
park. When asked why Mobilitie did not seek to locate its 
facilities on existing towers and buildings, which seemed possible 
for some locations, or to site facilities on private property in a 
manner that would be less impactful, Mobilitie responded that it 
did not want to pay rent. It did not [identify] a technical reason 
why it could not locate its facilities on existing structures or private 
property.6

Industry also asks the FCC to supplant local ROW authority with industry’s self-

interested judgment about what are reasonable ROW practices.  Sprint, for instance, argues that 

                                                
4 The Commission previously declined to find such municipal property preferences per se unreasonably 
discriminatory or otherwise unlawful under Section 332(c)(7).  In re Acceleration of Broadband Deployment by 
Improving Wireless Facilities Siting Policies, WT Docket No. 13-238, Report and Order ¶ 278, 29 FCC Rcd. 12865 
(Oct. 21, 2014) (“Spectrum Act Order”), amended In re Acceleration of Broadband Deployment by Improving 
Wireless Facilities Siting Policies, WT Docket No. 13-238, Erratum, 30 FCC Rcd. 31 (Jan. 5, 2015).

5 E.g., Comments of T-Mobile USA, Inc. at 29-30, WT Docket No. 16-421 (Mar. 8, 2017) (“T-Mobile Comments”). 

6 Comments of the Florida Coalition of Local Governments at 22, WT Docket No. 16-421 (Mar. 8, 2017) (emphasis 
added).  
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carriers will only put facilities where they are needed, so the Commission should not allow local 

governments to effectively second guess carriers’ decisions.7  

But wireless providers’ self-interest is no substitute for state and local government police 

power in adequately protecting public safety and preserving public property.  The record makes 

plain that state and local government commenters support deployment of wireless infrastructure,8

but not at the expense of public safety, or their taxpayers’ subsidization of industry’s private, 

profit-making use of public property.  The Commission has previously recognized the need to 

preserve an incentive for wireless providers “to resolve legitimate issues raised by State or local 

governments within the timeframes defined as reasonable,”9 and industry comments here 

reinforce this need.  

In these reply comments, the Cities focus on the following points raised in the opening 

comments in this proceeding: 

 The Commission should give no weight to industry allegations about local 

government actions or practices where the locality is not identified and therefore 

cannot defend itself;

                                                
7 Comments of Sprint Corp. at 22-23, WT Docket No. 16-421 (Mar. 8, 2017) (“Sprint Comments”).

8 See, e.g., Comments of the City of San Antonio et al., WT Docket No. 16-421 (Mar. 8, 2017) (“Cities 
Comments”); Comments of the Virginia Joint Commenters at 6-9, WT Docket No. 16-421 (Mar. 8, 2017) 
(discussing evolving legislation to streamline and expedite application process); City of Rochester Comments at 2, 
WT Docket No. 16-421 (Mar. 8, 2017) (discussing collaborations with wireless infrastructure applicants); 
Comments of Smart Communities Siting Coalition at 35-36, WT Docket No. 16-421 (Mar. 8, 2017) (discussing 
amount of successful small cell deployment) (“Smart Communities Comments”).

9 In re Petition for Declaratory Ruling to Clarify Provisions of Section 332(c)(7)(B) to Ensure Timely Siting Review 
and to Preempt Under Section 253 State and Local Ordinances that Classify All Wireless Siting Proposals as 
Requiring a Variance (“Shot Clock Proceeding”), WT Docket No. 08-165, Declaratory Ruling ¶ 38, 24 FCC Rcd. 
13994 (Nov. 18, 2009) (“Shot Clock Order”).
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 The record makes clear that industry’s own actions and inactions sometimes 

frustrate expeditious wireless infrastructure deployment;

 Additional nationwide, one-size-fits-all definitions will hinder, not promote, 

deployment;

 The Commission should not, and legally cannot, adopt a “deemed granted” 

remedy for Section 332(c)(7);

 The Commission should not shorten the Section 332(c)(7) shot clocks;

 There is no need for the Commission to address moratoria further;

 The Commission should not attempt to assert control over access to state and 

local government property;

 No action on fees is needed;

 No clarification of “prohibit or have the effect of prohibiting” is needed; and 

 Local governments must retain the ability to enforce zoning and other generally 

applicable codes on Section 6409(a) eligible facilities requests.

The Cities also note that opening comments from industry raise several issues outside the 

scope of the Public Notice and the Mobilitie Petition, and those issues should not be further 

entertained in this proceeding.  
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II. REPLY COMMENTS

A. As a Matter of Fundamental Fairness, the Commission Should Not Rely on 
Industry Allegations About Local Government Actions, Inactions, or Practices 
Where the Locality is Not Identified by Name.

For the most part, industry commenters seek to justify their requests for Commission 

action on tales of alleged conflict with and delay by local governments.  But few of these 

accounts provide the name of either the applicant10 or the local government accused.11  Most 

instead refer to an unnamed “municipality” or “locality” in a given state or, sometimes, just a 

region of the country.  This practice deprives these local governments of notice of the allegations 

against them and an opportunity to respond.  And without hearing the other side of the story, the 

Commission is left with self-serving, unverifiable, and therefore unreliable, assertions. 

Although industry claims the reason for not naming names is to avoid localities’ “ill 

will,” another obvious benefit to leaving the locality unnamed is to allow the industry member to 

play fast and loose with the facts without being called on it because the unnamed local 

government has no opportunity for rebuttal.  It would therefore be improper for the Commission 

to take action based on these anonymous, unverifiable allegations.

The Commission has emphasized the importance of providing accused local governments 

with the opportunity for rebuttal.  Note 1 to Section 1.1206(a) of the Commission’s rules 

provides:

                                                
10 See Comments of the Wireless Infrastructure Ass’n, WT Docket No. 16-421 (Mar. 8, 2017) (discussing 
experiences of WIA members without identifying the particular applicant) (“WIA Comments”).  

11 See, e.g., Comments of Verizon at Appendix A, WT Docket No. 16-421 (Mar. 8, 2017) (identifying localities by 
general geographic region only) (“Verizon Comments”); AT&T Comments; Comments of Crown Castle 
International Corp., WT Docket No. 16-421 (Mar. 8, 2017) (one of the few to name many of the governments they 
discuss) (“Crown Castle Comments”); CTIA Comments; Comments of Mobilitie, LLC, WT Docket No. 16-421 
(Mar. 8, 2017) (“Mobilitie Comments”); WIA Comments; Comments of ExteNet Systems, Inc. at 12-17, WT 
Docket No. 16-421 (Mar. 8, 2017) (“ExteNet Comments”).
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In the case of petitions for declaratory ruling that seek Commission 
preemption of state or local regulatory authority and petitions for 
relief under 47 U.S.C. 332(c)(7)(B)(v), the petitioner must serve 
the original petition on any state or local government, the actions 
of which are specifically cited as a basis for requesting preemption. 
Service should be made on those bodies within the state or local 
governments that are legally authorized to accept service of legal 
documents in a civil context. Such pleadings that are not served 
will be dismissed without consideration as a defective pleading and 
treated as a violation of the ex parte rules unless the Commission 
determines that the matter should be entertained by making it part 
of the record under § 1.1212(d) and the parties are so informed.12

The Mobilitie Petition is rife with references to the actions of unnamed “communities,” 

“localities,” and “cities,” each of which Mobilitie accuses of charging excessive or 

discriminatory fees.13 And Mobilitie claims that all of “[t]he charges described above clearly 

violate Congress’ directive [in Section 253(c)] because [according to Mobilitie] they are not tied 

in any way to actual costs of issuing permits and managing rights of way.”14 In other words, the 

Mobilitie Petition alleges that each of the fees and charges allegedly imposed by each of the local 

governments it refuses to name violates Section 253.  If the Commission were to rule as 

Mobilitie requests and find those fees and charges inconsistent with Section 253, then it would 

be preempting those fees and charges.  The Mobilitie Petition therefore is a “petition[ ] for 

declaratory ruling that seek[s] Commission preemption of state or local regulatory authority” 

within the meaning of Section 1.1206(a), Note 1. Yet Mobilitie has not identified, much less 

served, the unnamed local governments it accuses.  Note 1 therefore requires that the Mobilitie 

                                                
12 47 C.F.R. § 1.1206(a) note 1 to para. (a).  

13 Mobilitie Petition at 4, 14-19.  

14 Id. at 20.  
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Petition “be dismissed without consideration as a defective pleading and treated as a violation of 

the ex parte rules.”15  

Moreover, in the 2009 Shot Clock Order, the Commission explicitly “agree[d] that an 

opportunity for rebuttal is an important element of process,” and preserved an opportunity for 

rebuttal “by establishing presumptively reasonable timeframes that will allow the reasonableness 

of any particular failure to act to be litigated.”16  Consistent with this principle of fairness and 

process, the Commission should not rely in this proceeding on nameless accusations as a 

justification to further preempt local government authority.  Relying on these unsubstantiated 

allegations would not constitute reasoned decisionmaking, nor would it result in sound public 

policy.17

B. The Record Reveals That Wireless Applicants Are Themselves the Cause of 
Delay in Wireless Infrastructure Deployment.

Although industry commenters assert that delays in wireless facilities deployment are the 

result of obstruction by local governments, the record suggests otherwise: in many cases, delays 

result from wireless applicants’ actions that make it more difficult for governments to process

their applications.  Applications are sometimes incomplete; they misrepresent the size and 

structure of the proposed facilities, or fail to take into account local circumstances, such as 

undergrounding districts, viewsheds, surrounding structures, or historic areas.  Application 

processing delays resulting from these types of defects would not be alleviated by imposing 

further FCC regulation on state and local government application processes. Rather, 

                                                
15 47 C.F.R. § 1.1206(a) note 1 to para. (a).  But even if the Mobilitie Petition and industry commenters’ allegations 
about unnamed localities were found not to fall within the literal words of Note 1, there can be no question that they 
violate the rule’s purpose and spirit.  The Commission should not tolerate such evasions of its rules, much less 
reward or encourage them by relying on industry’s one-sided, anonymous attacks on unnamed municipalities.  

16 Shot Clock Order, ¶ 34 n.111.  

17 See, e.g., Prometheus Radio Project v. FCC, 373 F.3d 372, 431-32 (3d Cir. 2004).
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encouraging cooperation between industry and local governments has proven more effective in 

promoting small cell deployment.

The record reveals that Mobilitie and other industry actors often fail to make a reasonable 

effort to comply with local siting processes, filing incomplete applications, and failing to respond 

to requests to supply the missing information.  For example, Montgomery County, Maryland,

explains in its comments that in July and September 2016, Mobilitie filed over 100 incomplete 

applications, and never responded to the County’s written requests for the missing information.  

Only after ten months of back-and-forth did the County finally receive its first complete 

application.18  Montgomery County’s experience is hardly unique.  The City of Richmond, 

California, reported receiving a batch of thirty-one incomplete permit applications from 

ExteNet.19  The Virginia Department of Transportation (“VDOT or Virginia DOT”) commented

that out of 500 applications for proposed small cell locations it had received from Mobilitie, 450 

were incomplete.20  The record is replete with further examples of this behavior.21  As the 

Wireless Communications Initiative notes, “[t]he wireless industry has hurt itself in some cases 

by rushing projects forward with poor consideration for aesthetics and community impact.”22

                                                
18 Supplemental Comments of Montgomery County, Maryland at 20, WT Docket No. 16-421 (Mar. 8, 2017).

19 Joint Comments of the League of Arizona Cities et al. at 18-19, WT Docket No. 16-421 (Mar. 8, 2017) (“Local 
Governments Comments”).

20 See Comments of the Virginia Department of Transportation at 7 (“To date, Mobilitie has notified VDOT of the 
proposed locations of 500 small cell facilities.  With respect to approximately 450 of those locations, Mobilitie has 
provided only the latitude and longitude of the proposed site.”) (“VDOT Comments”).

21 See, e.g., Local Governments Comments at 17-18; Florida Coalition Comments at 17-18, 28; Comments of Cary, 
North Carolina at 6, WT Docket No. 16-421 (Mar. 8, 2017) (“Town of Cary Comments”) (describing Mobilitie’s 
applications for installation of 120-foot towers in the right-of-way as “confusing and ambiguous, as it was not clear 
exactly what type of facility was proposed”); Comments on Behalf of the Following Cities in Washington State:  
Bellevue et al. at 3, WT Docket No. 16-421 (Mar. 8, 2017) (“All of the applications submitted by Mobilitie were, 
and remain, incomplete”) (“Washington State Cities Comments”).

22 Comments of the Wireless Communications Initiative at 7, WT Docket No. 16-421 (Mar. 7, 2017).  
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Also widely reported by local government commenters are siting applications that 

misrepresent the size and structure of the proposed facilities, as well as those that ignore unique 

local aesthetic and historic considerations.23  Particularly disruptive are applicants that 

erroneously claim exemptions from local permitting procedures, local regulations, and state 

environmental compliance laws.24  The Local Governments, for example, reported in their 

comments that Mobilitie, Crown Castle, ExteNet, and Verizon Wireless all misrepresented their 

status as either telephone corporations or competitive local exchange carriers.25  Applicants’ lack 

of transparency and accuracy in their small cell siting applications delays local governments’ 

ability to process applications efficiently, and requires more back-and-forth with applicants to 

clarify the deficient portions of the application.  And vigilance on the part of local governments 

has often proven necessary, as some municipal commenters report that industry actors have 

modified existing wireless facilities, and even constructed entirely new facilities, in public ROW

without notice to, much less approval by, the local government.26

State and local government comments also demonstrate successful collaboration with the 

telecommunications industry to expedite the application process.  These collaborative strategies 

are widely varied and often geared toward the needs of the particular community.  For example, 

                                                
23 See, e.g., Local Governments Comments at 15 (“In La Crosse, Wisconsin, Mobilitie’s representatives presented 
information about Mobilitie’s facilities that falsely represented their physical size and scale.”); Board of County 
Road Commissioners of Oakland County, Michigan at 6, WT Docket No. 16-421 (Mar. 7, 2017) (explaining that 
Mobilitie sought to build 120 foot monopoles in rights of way that are “full of pedestrian and vehicle traffic, 
and . . . usually only 66 feet wide,” raising unique safety concerns and requiring different permitting procedures 
from typical 40-foot installations) (“RCOC Comments”); Comments of the City of Jackson at 2, WT Docket No. 16-
421 (Feb. 6, 2017) (“[t]he City has serious aesthetic and safety concerns” with the proposed towers) (“City of 
Jackson Comments”).  

24 See, e.g., Local Governments Comments at 10; Texas Municipal League Comments at 20, WT Docket No. 16-421 
(Mar. 8, 2017) (“TML Comments”); RCOC Comments at 7; City of Jackson Comments at 2.

25 Local Governments Comments at 13. 

26 See, e.g., Local Governments Comments at 20-21; Comments of Cityscape Consultants, Inc. at 3, WT Docket No. 
16-421 (Mar. 7, 2017) (explaining that in Denison, Texas, “Mobilitie constructed two towers in public rights of way 
without obtaining the proper permits from the City and by presenting their form which had a water department 
employee signature on it as authorization for construction of the facilities.”) (emphasis in original).
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the City of San Francisco amended its city code in 2011 to permit applicants to install wireless 

facilities in any zoning district, including residential and historic districts, and to make the 

application process faster.27 And the City of Springfield, Oregon commented that after it 

updated and amended its city code, “no [wireless telecommunications system] facility 

applications for Discretionary Use or Site Plan Approval have been denied . . . .”28

Some localities also report building flexibility into the regulatory process in order to 

provide efficient siting decisions.  Examples include providing government officials the 

discretion to waive some regulatory requirements, as well as exempting certain types of 

applications from review altogether.29 Others report shaping their application processes with 

input from telecommunications companies.  For instance, the Town of Cary, North Carolina,

states that: 

During 2011, many workshops were held with Cary staff, 
representatives from wireless carriers, and citizens, to develop 
recommendations for amendments to the ordinance to help 
accommodate [stealth towers]. The Town is similarly willing to 
engage all interested parties in discussion regarding deployment of 
small cell and other new technologies.30

Similarly, comments on behalf of Washington State Cities describe an amicable relationship with 

the telecommunications industry: “We are not developing these ordinances, permitting

processes, applications or model franchises in a vacuum, but rather in collaboration with

                                                
27 Comments of the City and County of San Francisco at 4, WT Docket No. 16-421 (Mar. 8, 2017) (“San Francisco 
Comments”).

28 Comments of Springfield, Oregon at 3, WT Docket No. 16-421 (Mar. 7, 2017).

29 See, e.g., Comments of the State of New Jersey Pinelands Commission at 4, WT Docket No. 16-421 (Mar. 8, 
2017) (explaining that installations of local communications antenna on existing structures are exempt from review 
so long as they are consistent with a pre-existing communications plan); Comments of the Town of Hempstead, 
New York at 2, WT Docket No. 16-421 (Mar. 8, 2017) (encouraging pre-application site visits and conferences to 
identify potential problems with an application, as well as requirements that appear unnecessary and could be 
waived) (“Town of Hempstead Comments”).

30 Town of Cary Comments at 3.  
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telecommunications representatives and local utilities providing electricity, fiber and other

infrastructure.”31  Some cities have also negotiated master license agreements delineating 

reasonable conditions for use of the local rights-of-way with Verizon, Mobilitie, Crown Castle, 

and Zayo.32  The Smart Communities Siting Coalition reports that “[t]he process [of negotiating 

a master license agreement with the City of San Antonio] enabled Verizon to plan ahead, with 

predictability and stability, for its small cell deployment, while simultaneously enabling the City 

to protect key public interests (such as public safety), critical historic sites . . . and the vibrant 

tourism economy.”33

Local governments’ opening comments demonstrate that these collaborative strategies 

effectively decreased application processing time and increased the rate of small cell 

deployment.34  The variety of collaborative solutions reported in the opening comments 

demonstrates not only that there is no need for any one-size-fits-all approach to be handed down 

by the Commission, but that such an approach would be counterproductive.

C. Comments Confirm the Difficulty of Defining Terms for Nationwide 
Application.

The Public Notice asked for comment about the possibility of setting a different shot 

clock for “batches” of small cell siting applications and what should qualify as a “batch.”35  

                                                
31 Washington State Cities Comments at 3.  

32 See, e.g., TML Comments at 19; Comments of the Georgia Municipal Ass’n at 3-4, WT Docket No. 16-421 (Feb. 
28, 2017).  Some industry commenters discuss such master license agreements relatively favorably (see, e.g.,
Verizon Comments at 7-8), while others claim that “local governments use these master agreements as a substitute 
for a comprehensive legal framework” (Comments of Nokia at 5, WT Docket No. 16-421 (Mar. 8, 2017) (“Nokia 
Comments”)).  This inconsistency highlights the fact that the only consistent industry position is that local 
governments are the problem and need to be preempted by the FCC.  

33 Report and Declaration of Andrew Afflerbach at 22-23, Exhibit 1 to Smart Communities Comments (“Ex. 1 to 
Smart Communities Comments”).

34 See, e.g., Smart Communities Comments at 35-36; Town of Hempstead Comments at 2 (granting 500 wireless 
applications in the past 6 years, and denying none); Comments of the City of Austin at 7, WT Docket No. 16-421 
(Mar. 8, 2017) (applications processed in one week or less).

35 Public Notice at 11-12.  
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Industry comments, however, succeed only in confirming our point:  There is no reasoned way to 

define “batches,” much less set a single nationwide shot clock for them.36

Industry commenters cannot agree on a definition.  Globalstar says that an application 

should have, at minimum, five small cell facility sites to be a “batch” and seeks a 120-day shot 

clock to process small cell collocation batches, and a 180-day clock for other batches of small 

cells.37  Other industry commenters, however, do not think there should be a longer time period 

for processing batches.38

The term “batch” is even more problematic when applicants seek to place facilities on 

municipal street light and traffic signal poles.  In those cases, the particular type of attachment 

and the location of the individual pole necessitates a case-by-case approach.  Considerations 

relevant to an application are not only the attachment, but also the structure to which it is 

attached, which are likely to vary, often significantly, from structure to structure. That further 

complicates any attempt to define a “batch” of applications or apply a different rule to the 

processing of such a batch.  

Similarly, although few industry commenters offered a definition of “small cell,”39 there 

seems to be no uniform definition of what constitutes “small cell” facilities, nor any agreement 

on what the maximum permissible dimensions of such facilities should be. Despite this lack of 

agreement, industry commenters nonetheless seek widely varying shot clocks or other remedies 

for whatever can be deemed a “small cell” application.  This, however, is another example of an 

                                                
36 Cities Comments at 17, 19-20.

37 Comments of Globalstar, Inc. at 12, WT Docket No. 16-421 (Mar. 8, 2017) (“Globalstar Comments”).  

38 See, e.g., Sprint Comments at 44 (advocating for no batching requirement or any extended deadline when 
applications are submitted in batches); WIA Comments at 60 (no longer review time for batching).  

39 Eco-Site does attempt a definition.  Comments of Eco-Site, Inc. at 2, WT Docket No. 16-421 (Mar. 8, 2017).
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area where the impacts, rather than the technical classification, of proposed facilities are likely to 

be far more relevant to local review, counseling against the adoption of a one-size-fits-all 

definition.40  

Ultimately, there are different practices across jurisdictions in how batched and small cell 

applications are handled most efficiently.41  A one-size-fits-all approach would not be 

appropriate here, and would likely hinder progress, as it would force local jurisdictions to adopt a 

process wholly unrelated to unique local circumstances.  

D. The Commission Should Not Adopt a Deemed Granted Remedy for 
Section 332(c)(7).

The Commission should not accept industry invitations to revisit its prior decisions that it 

has no authority to impose or require a deemed granted remedy in Section 332(c)(7) cases.42  The 

Commission previously considered and rejected industry’s arguments, and the factual 

circumstances—as well as the statutory language—have not changed in the intervening time. As 

a result, no different conclusion is warranted.43  

Section 332(c)(7) provides the remedy for alleged violations of the statute: 

                                                
40 See Smart Communities Comments at 10-11.

41 See, e.g., Cities Comments at 20.  

42 See, e.g., AT&T Comments at 25; Comments of Competitive Carriers Ass’n at 13-14, WT Docket No. 16-421 
(Mar. 8, 2017) (“CCA Comments”).

43 As in the proceeding that resulted in the Shot Clock Order, industry commenters here argue for a deemed granted 
remedy based on the Commission’s earlier decision in In re Implementation of Section 621(a)(1) of the Cable 
Commc’ns Policy Act of 1984 as amended by the Cable Television Consumer Protection and Competition Act of 
1992, MB Docket No. 05-311, Report and Order and Further Notice of Proposed Rulemaking, 22 FCC Rcd. 5101 
(Mar. 5, 2007) (“Video Franchising Order”).  Compare T-Mobile Comments at 27-28 (alleging that “the 
Commission has already adopted a ‘deemed granted’ remedy in a similar case”) with CTIA, Petition for Declaratory 
Ruling at 27, Shot Clock Proceeding, WT Docket No. 08-165 (July 11, 2008) (arguing that “[a]s the Commission 
recognized in the [Video Franchising Order], such incentives are necessary to ensure that federal pro-deployment 
goals are met”). But the Commission’s interpretation of Section 621(a) in the Video Franchising Order involved a 
very different statutory framework from that of Section 332(c)(7). Unlike Section 332(c)(7), Section 621(a) 
contains no language or legislative history giving courts exclusive jurisdiction over disputes arising under it.
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Any person adversely affected by any final action or failure to act 
by a State or local government or any instrumentality thereof that 
is inconsistent with this sub-paragraph may, within 30 days after 
such action or failure to act, commence an action in any court of 
competent jurisdiction. The court shall hear and decide such action 
on an expedited basis. Any person adversely affected by an act or 
failure to act by a State or local government or any instrumentality 
thereof that is inconsistent with clause (iv) may petition the 
Commission for relief. 44

Except for RF-related disputes, adjudication in courts is the exclusive remedy for alleged Section 

332(c)(7)(B) violations.  Section 332(c)(7)(B)(v) provides for judicial review by a court of 

competent jurisdiction when the state or local government has failed to act within a reasonable 

period of time.  The court, not the Commission, is tasked by statute both with making the 

ultimate determination as to whether the locality’s decision was made within a reasonable period 

of time and with deciding what the appropriate remedy is if the locality failed to do so. And the 

court is to do so on a case-by-case basis.  Courts undertaking review of failures to act within a 

reasonable time have, on occasion, issued injunctions requiring the locality to grant the 

application, but only after a comprehensive review of the facts specific to a case.45  The 

Commission has already correctly determined that Congressional intent is clear that the “courts

should have the responsibility to fashion appropriate case-specific remedies.”46  

Even if the FCC were inclined to reconsider its rationale in the Shot Clock Order, the 

Fifth Circuit’s Arlington decision affirming the Shot Clock Order leaves the Commission with no 

room to reverse course and adopt a “deemed granted” remedy.47  The Fifth Circuit noted that, 

                                                
44 47 U.S.C. § 332(c)(7)(B)(v).  

45 Shot Clock Order, ¶ 39 (“It is therefore important for courts to consider the specific facts of individual 
applications and adopt remedies based on those facts.”).  

46 Id.  See also Spectrum Act Order, ¶ 284 (again declining to adopt an additional remedy and noting Congressional 
focus on prompt judicial relief).

47 City of Arlington v. FCC, 668 F.3d 229, 259 (5th Cir. 2012), aff’d, 133 S. Ct. 1863 (2013).  
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while a court considering a challenge to state or local government inaction under Section 

332(c)(7)(B) will give deference to the FCC’s “shot clock” presumption of what constitutes a 

reasonable period of time, the court in Section 332(c)(7)(B)(v) actions must also be allowed to 

consider any evidence speaking to the reasonableness of the state or local government’s 

inaction.48  In other words, the statute entitles the state or local government to the opportunity to 

rebut in court the Shot Clock Order’s presumption of unreasonableness by providing reasons for 

the delay, such as extenuating circumstances, the applicant’s failure to submit requested 

information, or the complexity of the particular application.49  Thus, the Shot Clock Order

presumption does not decide a case in a particular way, but rather determines which party in a 

Section 332(c)(7)(B)(v) court action bears the burden of producing evidence to challenge the 

presumption.50  A Commission-imposed “deemed granted” remedy, in contrast, would 

impermissibly usurp the court’s jurisdiction under Section 332(c)(7)(B)(v).51  

E. The Record Reveals No Reasoned Basis for Shortening the Shot Clocks.

Several industry commenters ask the Commission to shorten the existing shot clocks.52  

The Commission should reject the request.  Industry commenters have not shown that the 

existing shot clocks are too long, or that shortening them would lead to faster deployment (as 

opposed to more court litigation triggered by a shorter shot clock’s more rapid expiration in a 

particular case).  Moreover, the same need to accommodate a variety of local fact situations that 

existed when the Commission adopted the current shot clocks still exists today.  

                                                
48 Id.  

49 Id. at 259-60.  

50 Id. at 256.

51 Id. at 260.  

52 See, e.g., CCA Comments at 11-13; CTIA Comments at 36-38 (asking for 60 days for collocations, 90 days for 
other applications); Comments of Mobile Future at 4-6, WT Docket No. 16-421 (Mar. 8, 2017) (“Mobile Future 
Comments”); T-Mobile Comments at 23 (asking for 60/90). 
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The presumptively reasonable time frame established by the current shot clocks must be 

flexible because of their general applicability.  As the FCC previously stated, “Although . . . the 

reviewing court will have the opportunity to consider such unique circumstances in individual 

cases, it is important for purposes of certainty and orderly processing that the timeframes for 

determining when suit may be brought in fact accommodate reasonable processes in most 

instances.”53  

Verizon states that “[a]t the time of adoption, the Section 332(c)(7) shot clock for 

placements and modifications on existing structures did not specifically contemplate small 

cells.”54  Verizon then asserts that a shorter shot clock is warranted for small cells and would 

be consistent with the Section 6409(a) shot clock.  Yet Verizon ignores that the Commission 

ruled that the existing shot clocks apply to small cells in its rulemaking implementing 

Section 6409(a).55  There, the Commission “clarif[ied] that to the extent DAS or small-cell 

facilities, including third-party facilities such as neutral host DAS deployments, are or will be 

used for the provision of personal wireless services, their siting applications are subject to the 

same presumptively reasonable timeframes that apply to applications related to other personal 

wireless service facilities.”56

Moreover, the label “small” in the phrase, “small cell,” does not mean that the facilities 

are physically small, nor does it follow that the state or local processes required to review small 

cell applications will necessarily be shorter than for so-called “macro” facilities.  Rather, these 

                                                
53 Shot Clock Order, ¶ 44.  

54 Verizon Comments at 26.  

55 See Spectrum Act Order, ¶¶ 268-272.  

56 Id. ¶ 270.  
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facilities are “designed to serve a smaller area than traditional ‘macrocells.’”57  The record makes 

plain that many “small cell” facilities are not “small” at all, especially where they are proposed 

to be placed in the confined space of the ROW.58  In reality, “[s]mall cell technologies vary in 

size and profile, depending on the functionality they are designed to provide.”59  Verizon and 

other industry commenters urging shorter shot clocks are simply wrong in suggesting otherwise.  

F. “Existing Base Station” in Section 6409(a) Does Not Include Structures Not 
Supporting Any Wireless Facilities at the Time of the Application.

Industry commenters ask the Commission to find that a support structure need not 

actually have any wireless services facilities attached in order to be considered “an existing

wireless tower or base station” under Section 6409(a).60  As an initial matter, this issue is outside 

the scope of the Public Notice.  It raises significant concerns for many state and local 

governments, and any changes to the Commission’s interpretation of “existing” in this context 

should not be considered without a full opportunity for notice and comment rulemaking.  Should 

the Commission nevertheless decide to entertain this issue in this proceeding, however, the Cities 

urge the Commission to find that such an interpretation would be contrary to the plain meaning 

and the intent of the statute.  

In the Spectrum Act Order, the Commission defined “existing . . . base station” as a 

structure that “at the time of the application, supports or houses an antenna, transceiver, or other 

                                                
57 Ex. 1 to Smart Communities Comments at 2.  See also Smart Communities Comments at 12-13 (“The term ‘small 
cell’ is typically used to describe an installation that serves a small area—not to distinguish between facilities that 
are ‘small v. those that are large.’”).

58See Smart Communities Comments at 12-13; NATOA Comments at 11-12.  See also San Francisco Comments at 
27 (even where facilities are physically small, they can still have “a substantial impact in a dense, urban setting”).  

59 Ex. 1 to Smart Communities Comments at 2; id. at 3-6 (photographs of “small cell” installations showing variety 
in size).  

60 See, e.g., Crown Castle Comments at 38; Verizon Comments at 27-30; Crown Castle Comments at 38-39.
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associated equipment that constitutes part of a ‘base station.’”61  The notion that any existing 

building, pole or other structure with no wireless facilities at all could be considered an “existing 

base station” within the meaning of Section 6409(a) flies in the face of the statute’s plain 

language, as well as its purpose.  Section 6409(a) rests on the premise that modifications or 

changes to existing wireless facilities that do not involve a substantial change in size should be 

subject to more streamlined review.  But that premise evaporates if every single existing 

structure in a locality that has no wireless facilities on it is treated as an “existing base station.”  

Industry’s warped reading of the statute would force localities to substantially revise and enlarge 

the scope of their land use and building code reviews of all new structures generally, because 

localities would now have to review not only the structure as proposed, but also the structure as a 

future potential “existing base station” susceptible to the modifications permitted by Section 

6409(a) without further full review.  This would, in effect, subvert local processes that function 

independently of, and for purposes wholly unrelated to, the siting of wireless facilities.  Section 

6409(a) cannot be stretched that far. 

To be sure, the Cities are aware of the August 2016 change to the National Programmatic 

Agreement’s definition of “[c]ollocation” as “the mounting or installation of an antenna on an 

existing tower, building or structure for the purpose of transmitting and/or receiving radio 

frequency signals for communications purposes, whether or not there is an existing antenna on 

the structure.”62  But the emphasized language was added in August 2016, long after the

Commission’s Spectrum Act Order.  This language was not in the 2009 Collocation Agreement, 

which the FCC had pointed to in the Shot Clock Order and Spectrum Act Order, and thus the 

                                                
61 Spectrum Act Order, ¶ 168 (emphasis added).  

62 47 C.F.R. pt. 1, app. B (emphasis added).
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language added in 2016 cannot now be grafted onto the 2009 Shot Clock Order or the 2015 

Spectrum Act Order.  Further, in making that 2016 change to the Collocation Agreement, the 

FCC clarified in its notice of these amendments that the agreement only applies to its National 

Historic Preservation Act Section 106 review process.63  This amendment to the National 

Programmatic Agreement therefore does not support expanding the term, “existing base station,”

as industry commenters suggest.  

Further, in the appeal of the Spectrum Act Order, the FCC defended its definition of 

“base station”  against a challenge that it was overly broad—essentially swallowing the 

definition of “tower”—by conceding that while “tower” includes structures not currently 

supporting wireless facilities, the term “base station” does not.64  The Fourth Circuit, in 

upholding the FCC’s definition, specifically relied on the Commission’s argument that “a ‘base 

station’ includes a structure that is not a wireless tower only where it already supports or houses 

such equipment.”65  The Commission cannot, consistent with Montgomery County, now interpret 

“base station” to include structures without any wireless facilities.

G. No Additional Remedy is Needed to Address Moratoria.

Industry commenters point to moratoria as obstacles to deployment of small cell 

facilities66 and seek “clarification” that moratoria violate Section 253(a).67  But they

acknowledge that the Commission already has stated clearly that moratoria do not toll Section 

                                                
63 In re WTB Seeks Comment On Revising the Historic Preservation Review Process for Small Facility Deployments, 
WT Docket No. 15-180, Wireless Telecommunications Bureau Announces Execution of First Amendment to the 
Nationwide Programmatic Agreement for the Collocation of Wireless Antennas, 31 FCC Rcd. 8824 (Aug. 8, 2016).

64 Montgomery County v. FCC, 811 F.3d 121, 132-33 (4th Cir. 2015).  

65 Id. at 133.  

66 AT&T Comments at 7; CCA Comments at 31-34; CTIA Comments at 12.

67 AT&T Comments at 10; CTIA Comments at 25-26; Mobilitie Comments at 10-12.
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332(c)(7) timeframes,68 and they also overlook that due to Section 332(c)(7)(A), Section 253(a) 

does not even apply to local decisions about the siting of small cell facilities.  

As we and others have already pointed out, Section 332(c)(7)(A)’s “nothing in this Act” 

language means that Section 253(a) does not apply to—or even so much as “affect”—local 

decisions regarding the placement of wireless facilities, including small cell facilities.69 Section 

332(c)(7)(A), by its terms, bars application of Section 253 to local authority over wireless siting.  

Moreover, industry’s misguided effort to apply Section 253(a) to wireless siting ignores 

that the Commission has already dealt with moratoria under Section 332(c)(7)(B).  In the 

Spectrum Act Order, the Commission “clarif[ied] that the shot clock runs regardless of any 

moratorium.”70  The Commission went on to state:

We are confident that industry and local governments can work 
together to resolve applications that may require more staff
resources due to complexity, pending changes to the relevant siting 
regulations, or other special circumstances. Moreover, in those 
instances in which a moratorium may reasonably prevent a State or
municipality from processing an application within the applicable 
timeframe, the State or municipality will, if the applicant seeks 
review, have an opportunity to justify the delay in court.71

As with other issues arising under Section 332(c)(7), the Commission found that courts were 

“well situated” to resolve disputes in this area.72

Yet industry commenters protest the adequacy of a court remedy, arguing that the remedy 

provided by statute is insufficient to prevent delays.73  It is unclear why, particularly in the case 

                                                
68 AT&T Comments at 7; CCA Comments at 31.

69 See, e.g., Cities Comments at 10-14; Smart Communities Comments at 51-55.  

70 Spectrum Act Order, ¶ 265. 

71 Id. ¶ 266.

72 Id. ¶ 267.

73 CCA Comments at 31. 
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of a moratorium, the expedited case-by-case court remedy provided by Section 332(c)(7)(B)(v), 

coupled with the FCC’s presumptive shot clocks, would be insufficient.  But even if it were, the 

court remedy is what Congress gave; if industry wants more, it must go to Congress.  An 

unelected Commission cannot give industry what Congress declined to give it.  

H. The Proprietary Nature of the ROW is a Matter of State Law that the 
Commission Cannot Preempt or Change.  

Industry commenters ask the Commission to clarify the application of the Commission’s 

shot clocks to municipal property, including ROW and poles.74  What industry commenters seek, 

in essence, is to have an unelected federal agency construe a statute to give private for-profit 

companies a federal right to install their facilities on state and local property.  But neither Section 

253 nor Section 332(c)(7) can be stretched to authorize such a federal taking of state and local 

government property.  Congress would need to clearly provide for a taking, and even with just 

compensation,75 there would still remain the question whether the Constitution would permit 

Congress to commandeer state and local property for a federal purpose.76  Thus, the Commission 

cannot grant the relief industry seeks.  

T-Mobile nevertheless argues that access to the ROW and municipal poles is 

“fundamentally different” from access to a municipal building or park because poles and the 

ROW are “public property intended to serve as the locations for public services.”77  This 

oversimplification fails to grasp that it is state and local law, not federal law or the FCC, which 

decides what permissible “public services” are entitled to special access to state or local ROW.  

For example, under many state and local laws, the ROW’s primary public purpose is vehicular 

                                                
74 See CTIA Comments at 19, 43; Mobilitie at 21; T-Mobile Comments at 30; CCA Comments at 28.

75 See Cities Comments at 27-28.

76 See id. at 28.  

77 T-Mobile Comments at 30.  
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and pedestrian transportation, not utility services, much less non-utility services provided by 

non-utility entities.78  Similarly, street light and traffic signal poles are primarily for municipal 

public safety functions, not to enhance the sales of private commercial services.  It is the 

responsibility of the state or local government, not a wireless applicant or the Commission, to 

determine how best to use state or local public ROW or other public property to serve the public 

good.79  

The relevant inquiry to determine whether a state or local government’s interest in the 

ROW is proprietary is whether the government is acting as a landlord or as a regulator.80 But 

that is a matter of state law, and the answer varies not only by state, but from ROW to ROW 

within a state. “Since rights-of-way definitions, access restrictions, and safety considerations 

differ between the states, the rights granted to states to allow and regulate utilities or any other 

non-highway use of rights-of-way must not be infringed.”81  The Commission lacks the 

constitutional and statutory authority to rewrite the laws of the fifty states relating to ROW 

ownership and access to make them uniform.82  

                                                
78 See, e.g., Comments of Maine Department of Transportation at 1, WT Docket No. 16-421 (Mar. 8, 2017) (“the 
Maine Law Court has made it clear that transportation uses are paramount on the State’s highways and bridges”).  

79 See TML Comments at 7 (Texas municipalities “hold the public property in trust, as fiduciaries, to protect the 
public’s interest, with only the state having a superior claim”); Comments of the National Ass’n of Counties at 3, 
WT Docket No. 16-421 (Mar. 8, 2017) (ROW are “held in trust by local governments to benefit the local 
community”).

80 Sprint Spectrum, L.P. v. Mills, 283 F.3d 404, 421 (2nd Cir. 2002) (“[W]e conclude that the Telecommunications 
Act does not preempt nonregulatory decisions of a local governmental entity or instrumentality acting in its 
proprietary capacity[.]”); see also Omnipoint Commc’ns, Inc. v. City of Huntington Beach, 738 F.3d 192, 200 (9th 
Cir. 2013); New York State Thruway Auth. v. Level 3 Commc’ns, LLC, No. 1:10-cv-0154, 2012 U.S. Dist. LEXIS 
45051, at *18-19 (N.D.N.Y. Mar. 30, 2012) (considering proprietary exemption in the context of Section 253); 
Coastal Commc’ns Serv., Inc. v. City of New York, 658 F. Supp. 2d 425, 443 (E.D.N.Y. 2009) (same).

81 See Comments of the American Ass’n of State Highway and Transportation Officials at 1, WT Docket No. 16-421 
(Mar. 21, 2017).

82 See Cities Comments at 14-15.
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I. The Commission Should Not Act on Industry’s Fee Arguments.

Industry commenters argue that, to qualify as “fair and reasonable” compensation under 

Section 253(c), fees charged by municipalities must be limited to costs, or at least cost-based.83  

As we and others have argued, however, “fair and reasonable compensation” cannot be 

construed to be limited to costs or cost-based fees, as is evident from the plain language and 

legislative history of Section 253.84  

Moreover, what industry says it wants—ROW and pole fees that are uniform, predictable

and minimal in amount—is flatly inconsistent with its professed desire for truly cost-based 

fees.85  A truly cost-based fee structure would vary, potentially widely, not only from locality to 

locality, but from street to street and from pole to pole within a locality.  And actual costs would 

certainly increase over time, meaning that later-arriving applicants would therefore have to pay 

more than earlier-arriving applicants.  

Local government commenters have introduced expert testimony concerning the 

economics of ROW pricing.86  It makes plain that charging a fee for ROW use “helps ensure that 

the ROW will be used in an efficient manner,” and charging a fair market fee (not below-market) 

helps ensure that external costs are not shifted from private companies to the public and that the 

ROW will not be overused.87 Competition—among municipalities, between municipal and 

                                                
83 See, e.g., AT&T Comments at 17; Globalstar at 14; Initial Comments of Lightower Fiber Networks at 29, WT 
Docket No. 16-421 (Mar. 8, 2017) (“Lightower Comments”); Comments of the U.S. Chamber of Commerce at 3-4, 
WT Docket No. 16-421 (Mar. 8, 2017); WIA Comments at 19. 

84 Cities Comments at 21-25; Smart Communities Comments at 58-62.  

85 Conterra Broadband goes so far as to say that even having to negotiate reasonable (according to Conterra) fees is a 
drain on their resources.  Comments of Conterra Broadband Services and Uniti Fiber in Response to Public Notice at 
19, WT Docket No. 16-421 (Mar. 8, 2017) (“Conterra Broadband Comments”).  

86 The Economics of Government Right of Way Fees, Dr. Kevin Cahill, Ph.D., Exhibit 2 to Smart Communities 
Comments.  

87 Id. at 5.  
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private property, and in the form of elected officials’ need to be reelected—operates to control 

above-market pricing.88  Market-based pricing will promote rapid deployment that is “consistent 

with the most efficient use of available resources.”89

Further, even assuming that the fee structure should be cost-based, there are questions 

about how costs should be determined, and what counts as a “cost”—questions that industry does 

not even acknowledge, much less seriously address.  For example, the Virginia DOT introduced 

evidence in its opening comments showing the number of traffic accidents involving collisions 

with poles in the ROW.90  The number and severity of these ROW pole crashes prove the basic 

need to preserve the state or local ROW owner’s authority to regulate and control all siting in the 

ROW. But those same figures also show the difficulty involved in attempting to determine the 

true economic “cost” of erecting new poles in the ROW.  How does one value the increased 

public safety risk of erecting a new pole—and thus a new obstacle into which vehicles may 

crash—in the ROW?  How does that factor into ROW “cost”?  Must a state or locality endure 

that genuine, but difficult to quantify, cost? Or can it decide that the increased risk to life and 

property is not worth the benefits of a new pole in the particular ROW location where an 

applicant wishes to install it?  These are not issues that the Commission is remotely competent to 

resolve, much less resolve on a “one-size-fits-all” basis.91  

                                                
88 Id. at 6-7.  

89 Id. at 13 (additionally noting that Mobilitie’s proposed methodology “will predictably lead to inefficient 
deployment at substantial social cost”).

90 See Virginia Utility Pole Collisions, Injuries & Fatalities at 1, Exhibit 1 to VDOT Comments (showing 173 
fatalities from 2011-2015 in crashes that involved at least one vehicle hitting a utility pole) (“Ex. 1 to VDOT 
Comments”).  

91 Cities Comments at 20.  
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Industry commenters also take issue with local governments’ use of consultants and the 

associated consultant fees.92  Local governments may choose to use consultants to more 

efficiently process applications.  Oakland County, Michigan, for example, reports hiring a 

consultant to create a database of communications infrastructure, with the goal of allowing 

wireless carriers to quickly identify collocation opportunities.93  Why applicants may use 

consultants (which they often do), yet local governments apparently should not, industry 

members do not explain.  Moreover, where wireless facility applicants claim that, absent grant of 

the application, a “prohibition” will occur, localities will need radio engineering expertise to 

assess the validity of that claim—expertise that many localities can most cost-efficiently obtain 

via contract rather than full-time employees.  Given the variety of local government sizes, needs, 

and staffing across the country, the Commission should not attempt to dictate how localities are 

able to process applications through limitations on fee structures or a presumption against the use 

of consultants.  

J. The Commission Need Not Clarify The “Prohibit or Have the Effect of 
Prohibiting” Provisions of 253(a) and 332(c)(7).

Industry commenters assert that some courts have interpreted Section 253(a) 

inconsistently with the Commission’s California Payphone Order,94 characterizing the Eighth 

Circuit’s decision in Level 3 Communications, LLC v. City of St. Louis, 477 F.3d 528 (8th Cir. 

2007), and the Ninth Circuit’s decision in Sprint Telephony PCS, L.P. v. County of San Diego, 

543 F.3d 571 (9th Cir. 2008), as creating a stricter standard for preemption under

                                                
92 See, e.g., Nokia Comments at 12; T-Mobile Comments at 11.

93 RCOC Comments at 5-6.

94 In re Cal. Payphone Ass’n Petition for Preemption of Ordinance No. 576 NS of the City of Huntington Park, Cal. 
Pursuant to Section 253(d) of the Commc’ns Act of 1934, CCB Pol 96-26, Memorandum Opinion and Order, 12
FCC Rcd. 14191 (July 17, 1997) (“California Payphone Order” or “California Payphone”).
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Section 253(a).95  Some of these commenters ask the Commission to rule that the preemption 

standard set out in California Payphone applies, while others go so far as to ask the Commission 

to reinstate the rejected “may prohibit” test announced in City of Auburn v. Qwest Corp., 260 

F.3d 1160 (9th Cir. 2001), overruled in Sprint Telephony, 543 F.3d at 578.96  

The Commission should reject industry’s effort to resurrect Auburn’s “may prohibit” 

test—a test that was subsequently overruled by the court that originally adopted it, rejected by 

the Eighth Circuit, adopted by no other circuit, and is contrary to the plain language of Section 

253(a).97  No court accepts Auburn’s “may prohibit” reading of Section 253(a); to ask the 

Commission to reinstate it is to ask an unelected agency to overrule the explicit and consistent 

holdings of the Article III courts that have construed Section 253(a), and to prescribe a standard 

that is contrary to law.98  

Nor does the Commission need to make any broad pronouncement reaffirming California 

Payphone.  There is no simply no evidence that any court disagrees with California Payphone, 

or is interpreting Section 253(a) inconsistently with California Payphone.99  In California 

Payphone, the Commission concluded that state and local action “has the effect of prohibiting” 

and would be preempted under Section 253(a) when it “materially inhibits or limits the ability of 

any competitor or potential competitor” to provide telecommunications service.  In other words, 

                                                
95 See, e.g., Mobile Future Comments 3-4; AT&T Comments at 36-37.

96 Lighttower Comments at 18; WIA Comments at 36-37.

97 See, e.g., Level 3, 477 F.3d at 533 (“[N]o reading results in a preemption of regulations which might, or may at 
some point in the future, actually or effectively prohibit services . . . ”).

98 See Talk Am., Inc. v. Michigan Bell Tel. Co., 564 U.S. 50, 69 (2011) (Scalia, J., concurring) (noting that the FCC 
“has repeatedly been rebuked in its attempts to expand the statute beyond its text, and has repeatedly sought new 
means to the same ends”) quoted in Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 1157 (10th Cir. 2016) (Gorsuch, J., 
concurring).  

99 Globalstar, for example, claims that “[t]he federal courts are divided on the meaning” of California Payphone’s
“materially inhibits or limits” language, yet it provides no cases to back up its conclusion.  See Globalstar 
Comments at 10.
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a factual showing of prohibitory impact was required, as the regulation must “actually prohibit or 

effectively prohibit” the provision of services in order to be preempted.100  The Eighth and Ninth 

Circuits’ interpretation of Section 253(a) in Level 3 and Sprint Telephony, requiring plaintiffs 

making 253(a) claims to show “effective prohibition, rather than the mere possibility of 

prohibition,” is fully consistent with California Payphone’s fact-based standard.101  Other 

circuits agree on this interpretation.102  Moreover, in a brief to the Supreme Court, the 

Commission itself has acknowledged both that there is no conflict among the circuits on the 

“prohibition” standard in Section 253(a), and that the Eighth and Ninth Circuits’ interpretation of 

Section 253(a) is consistent with its own.103

Industry commenters also argue that the Commission should issue a declaratory ruling 

concerning the evidentiary standard required to show that the denial of a wireless siting 

application “prohibits or has the effect of prohibiting” the provision of wireless service under 

Section 332(c)(7)(B).104  These commenters ask the Commission to resolve an alleged split

among the circuits on the Section 332(c)(7)(B) “prohibition” standard:

The First, Fourth, and Seventh Circuits have imposed a “heavy 
burden” of proof to establish a lack of alternative feasible sites, 
requiring the applicant to show not just that this application has 
been rejected but that further reasonable efforts to find another 
solution are so likely to be fruitless that it is a waste of time even 
to try.  By contrast, the Second, Third, and Ninth Circuits have 
held that an applicant must show only that its proposed facilities 
are the least intrusive means for filling a coverage gap in light of 

                                                
100 California Payphone Order, ¶¶ 38, 42.

101 Sprint Telephony, 543 F.3d at 578 (quoting Level 3, 477 F.3d at 532-33).

102 See, e.g., Qwest Corp. v. City of Santa Fe, 380 F.3d 1258, 1270 (10th Cir. 2004); TCG New York, Inc. v. City of 
White Plains, 305 F.3d 67, 76 (2d Cir. 2002).

103 See Brief for the United States as Amicus Curiae at 9, 11, Level 3 Commc’ns v. City of St. Louis, 557 U.S. 935 
(2009) (Nos. 08-626 and 08-759) (“Nor is there a clear conflict among the circuits on the standard for preemption 
under Section 253(a) . . . .  The Eighth and Ninth Circuits’ interpretation of Section 253(a) appears to be consistent 
with that of the FCC.”).

104 See, e.g., Sprint Comments at 15; Globalstar Comments at 10.
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the aesthetic or other values that the local authority seeks to 
serve.105

Some industry commenters mis-frame the discussion of Section 332(c)(7) evidentiary 

standards within the context of California Payphone, even though California Payphone is a 

Section 253(a) case, not a Section 332(c)(7) case.106  These comments reveal that industry is 

conflating Sections 253(a) and 332(c)(7).107  But only Section 332(c)(7), not Section 253, applies 

to local decisions on small cell/DAS facility siting.108  Neither provision, however, requires 

further Commission interpretation at this time.  

Industry commenters point to no case where the supposed split in the circuits over the 

Section 332(c)(7)(B) “prohibition” standard affected the outcome of the case.  In fact, it is 

difficult to see what the difference is between, on the one hand, the burden of proving that the 

proposed site is the “least intrusive means” and, on the other, the “heavy burden” of showing 

there are no alternative feasible sites that are less intrusive.  And absent identification of any case 

where these supposedly different standards have resulted in different outcomes, any alleged

conflict is illusory.  All circuits assign the burden of proof to the complaining applicant.  

Furthermore, as the Cities previously pointed out, whether a particular action has the effect of 

prohibiting “the provision of service” is a highly fact-specific inquiry that will differ depending 

on the circumstances of each particular case.  As a result, this inherently case-by-case inquiry is 

best left to the courts, where Congress intended it to be.  
                                                
105 Public Notice at 10-11 (internal quotations and citations omitted).  

106 See, e.g., Globalstar Comments at 10 (“[T]he Commission has previously found that whether a state or locality’s 
actions have the effect of prohibiting the provision of service turns on whether those actions ‘materially inhibi[t] or 
limi[t] the ability of any competitor or potential competitor to compete in a fair and balanced legal and regulatory 
environment.’ [Citing California Payphone.]  The federal courts are divided on the meaning of this statutory 
language. Some courts place a heavy evidentiary burden on carriers attempting to meet this test; others shift the 
burden to states and localities if an applicant demonstrates that its proposed deployment represents the least intrusive 
available siting approach.”).

107 See ExteNet Comments at 44 (acknowledging this confusion).

108 Cities Comments at 16.
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K. Local Governments Should Be Able to Continue to Enforce Zoning and Other 
Generally Applicable Codes on Eligible Facilities Requests.

A few industry commenters urge the Commission to limit the application of certain 

generally applicable permitting requirements to applications to install small cell facilities in the 

ROW.109  But the Commission determined in the Spectrum Act Order that: “States and localities 

may continue to enforce and condition approval on compliance with generally applicable 

building, structural, electrical, and safety codes and with other laws codifying objective 

standards reasonably related to health and safety.”110  Industry offers no reason why the 

Commission should revisit this imminently correct decision.  

On the contrary, state and local government commenters have shown the importance of 

subjecting all wireless siting applications to generally applicable health, safety and building 

codes, and the record supports explicit preservation of these state and local processes.111  The 

record here reveals that installing additional facilities in the ROW can have adverse traffic 

accident consequences.112  The record also shows that many so-called “small cell” applications

include additional pieces of equipment at the particular site, such as power supplies and 

additional support structures or cabinets, that are not “small” at all.113  Local government review 

of any new facilities in the ROW must consider pedestrian access and access by persons with 

                                                
109 See, e.g., Crown Castle Comments at 29.

110 Spectrum Act Order, ¶ 188.

111 And the Fourth Circuit agreed, upholding the Spectrum Act Order with the observation that “Section 6409(a) and 
the Order preserve . . . local authority to condition approval on compliance with ‘generally applicable building, 
structural, electrical, and safety codes’ and other public safety laws.”  Montgomery County, 811 F.3d at 131 (citing 
Spectrum Act Order, ¶ 21).

112 See VDOT Comments at 6; Ex. 1 to VDOT Comments; Comments of the Connecticut Department of 
Transportation at 1, WT Docket No. 16-421 (Mar. 8, 2017) (discussing need to control state highway ROW to 
protect safety and welfare of the public). 

113 See Smart Communities Comments at 12.  
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disabilities, which may be obstructed by installations.114  These reviews are crucial to 

maintaining the balance between public safety, local planning needs, and expeditious wireless 

facilities deployments—a balancing that the FCC is neither qualified nor authorized to make.  

L. Industry Commenters Raise Issues Outside the Public Notice’s Scope.

Industry commenters raise a variety of issues that are outside the scope of the Public 

Notice, including the scope of historic preservation and environmental reviews,115 rules 

applicable to fiber,116 and specific reforms related to macrocells.117  The Commission should 

decline to take any action in this proceeding with regard to these and other issues outside the 

scope of the Public Notice and the Mobilitie Petition. 

III. CONCLUSION

For the reasons discussed above, as well as those set forth in the Cities’ opening 

comments and in the comments of other local government interests, the Commission should deny 

the Mobilitie Petition and refrain from taking any further action in this docket.  

                                                
114 See id. at 5. 

115 See, e.g., CCA Comments at 35-44; CTIA Comments at 47-49; Sprint Comments at 44-47; Verizon Comments at 
33-39.  

116 Conterra Broadband Comments at 11-14.

117 Comments of NTCH, Inc. at 1, 4, 8, WT Docket No. 16-421 (Mar. 8, 2017).
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SUMMARY 

 
San Antonio, with approximately 1.3 million residents, is the second largest city in 

Texas, and the seventh largest city in the nation.  Both landline and wireless broadband, from 

multiple competitive providers, are available throughout San Antonio.  In fact, both landline and 

wireless broadband are far more ubiquitously and competitively available in San Antonio than in 

most areas across the nation with far less demanding, and in some cases non-existent, ROW and 

zoning requirements. 

At the same time, pursuant to Texas law and the City Charter, San Antonio has, for over a 

century, imposed rent-based compensation on private entities that install facilities in the City’s 

rights-of-way (ROW), including ROW use by telecommunications, cable and broadband 

providers (among others).  ROW compensation from private sector telecom and cable providers 

is the third-largest source of City revenue, exclusive of the City’s municipal utilities. 

These facts lead ineluctably to two conclusions. 

First, San Antonio’s non-cost-based ROW compensation requirements, as well as its 

ROW management practices and wireless siting zoning requirements, are not an impediment to 

broadband deployment or adoption. 

Second, any FCC action that would in any way reduce local ROW compensation 

requirements would have severe adverse effects on the City’s budget, threatening its ability to 

provide essential public services to its residents.  And since broadband is already universally and 

competitively deployed in San Antonio, the effect of reducing the City’s ROW compensation 

revenue would not be increased deployment, but simply a monetary transfer from the City and its 

taxpayers to broadband providers’ executives and shareholders. 
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Thus, even if the FCC had legal authority to adopt the various proposals set forth in the 

NOI (and it does not), those proposals would not serve the broadband goals the FCC seeks to 

achieve.  They would instead do serious damage to the fiscal health of our nations’ local 

governments and to the integrity of local land use policy by interfering with fundamental local 

police powers relating to ROW use, land use and public safety - - all just to line the already well-

lined pockets of broadband providers. 

But the FCC has no legal authority to implement the NOI’s proposals.  That underscores 

Congress’ wisdom in precluding a distant, unelected FCC from meddling in these critical, and 

intensely local, ROW and land use matters, with which the FCC has no familiarity, much less 

expertise. 
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The City of San Antonio, Texas (“City” or “San Antonio”), files these comments in 

response to Notice of Inquiry (“NOI”), 26 FCC Rcd 5384, released April 7, 2011, in the above-

captioned proceeding.  

San Antonio supports the comments of the National League of Cities, et al., the 

comments of the Texas Municipal League, et al., and the comments of other local government 

interests filed in this proceeding.  The City supplements those comments as follows. 

INTRODUCTION 

San Antonio, with approximately 1.3 million residents, is the second largest city in 

Texas, and the seventh largest city in the nation.  Both landline and wireless broadband, from 

multiple competitive providers, are available throughout San Antonio.  In fact, both landline and 

wireless broadband are far more ubiquitously and competitively available in San Antonio than in 

many, especially rural, areas across the nation with far less demanding, and in some cases 

non-existent, ROW and zoning requirements.  At the same time, pursuant to Texas law and the 

City Charter, San Antonio has, for over a century, imposed rent-based compensation on private 

entities that install facilities in the City’s rights-of-way (ROW), including ROW use by 
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telecommunications, cable and broadband providers (among others).  Indeed, ROW 

compensation from private sector telecom and cable providers is the third-largest source of City 

revenue, exclusive of the City’s municipal utilities. 

These facts lead ineluctably to two conclusions.  First, San Antonio’s non-cost-based 

ROW compensation requirements, as well as its ROW management practices and wireless siting 

zoning requirements, are not an impediment to broadband deployment or adoption.  Second, any 

FCC action that would in any way reduce local ROW compensation requirements would have 

severe adverse effects on the City’s budget, threatening the City’s ability to provide essential 

public services to its residents.  And since broadband is already virtually universally deployed in 

San Antonio, the effect of reducing the City’s ROW compensation revenue would not be 

increased deployment, but simply a monetary transfer from the City and its taxpayers to 

broadband providers’ executives and shareholders. 

Thus, even if the FCC had legal authority to adopt the various proposals set forth in the 

NOI (at ¶¶ 52-58), those proposals would not serve the broadband goals the FCC seeks to 

achieve.  They would instead do serious damage to the fiscal health of our nation’s local 

governments and to the integrity of local land use policy by interfering with fundamental local 

police powers relating to ROW use, land use and public safety - - all just to line the already well-

lined pockets of broadband providers. 

But the FCC has no legal authority to implement the NOI’s proposals.  That underscores 

Congress’ wisdom in precluding a distant, unelected FCC from meddling in these critical, and 

intensely local, ROW and land use matters, with which the FCC has no familiarity, much less 

expertise. 
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I. THE NOI NEGLECTS THE VITAL INTERESTS SERVED BY 
LOCAL RIGHTS-OF-WAY AND ZONING REQUIREMENTS. 

The NOI (at ¶ 12) asks a wealth of questions about six “broad categories” of what it 

deems are the relevant “right-of-way and wireless facilities siting issues” and how those issues 

“influence buildout and adoption of broadband and other communications services.” 

Conspicuously absent from the NOI, however, is any apparent interest or request for data 

concerning the impact of any FCC limitation on current ROW practices or land use requirements 

might have on local governments, their budgets, their ROW infrastructure, or local governments’ 

residents or the neighborhoods those residents live in.  

Instead, the NOI’s focus seems to be entirely on gathering and assessing data about ROW 

and land use practices solely through the lens of their potential effect on the business interests of 

broadband and other communications service providers, largely turning a blind eye to the unique 

non-communications-related interests those practices may serve in each particular community, 

and the impact any federal interference with local ROW and zoning practices might have on 

local governments and their residents.  This bias is perhaps most glaringly revealed in the 

description of the six “broad categories” into which the NOI states (at ¶12) “rights of way and 

wireless facilities siting issues” may be distilled - - each of which is focused only on the 

economic interests of broadband providers and what effect local ROW and zoning practices may 

have on them, and none of which is directed at the non-communications-related interests served 

by ROW or zoning requirements, and how important those requirements may be to local 

governments and the local residents they serve.  

The NOI’s professed concern (id.) about the “presence or absence of uniformity due to 

inconsistent or varying [ROW and zoning] practices and rates in different jurisdictions or areas” 

is particularly troubling.  That local ROW and zoning practices may vary from local jurisdiction 
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to local jurisdiction is neither surprising nor objectionable.  Local ROW practices vary because 

the many factors relevant in developing such practices - - topographical, soil and weather 

conditions; the varying nature of neighborhoods in each community; the cost of labor, materials, 

and real property; the economic value of the ROW to private users; municipal charter provisions; 

and state law - - vary considerably from community to community.  Land use laws likewise 

necessarily vary from community to community due to different aesthetics and historical issues 

in each neighborhood in a community, and each local community’s judgment about the proper 

balance between development and preservation.  And there is nothing improper about that.  

In fact, the NOI’s apparent concern about the lack of uniformity in local ROW and land 

use requirements is at war not only with fundamental principles of federalism, but with 

Congress’ desire to preserve and protect local ROW and zoning authority reflected in Sections 

253(c) and 332(c)(7).  See Part VI, infra.  San Antonio is therefore concerned that by asking the 

wrong questions, the NOI may generate misleading and wrong results. 

II. RIGHT-OF-WAY COMPENSATION IS A CRITICAL SOURCE 
OF REVENUE FOR SAN ANTONIO.  

Although largely ignored in the NOI, for San Antonio, like many local governments 

across the nation, ROW compensation is a crucial source of revenue, without which it could not 

provide the key public services that its residents demand. 

For over a century, San Antonio has received rent-based ROW compensation from all 

persons who install private profit-making facilities in the City’s ROW.  Consistent with Texas 

law,1 the City currently imposes a per-access-line fee on all telecommunications service 

providers certificated by the Texas Public Utilities Commission (“PUC”) that install facilities in 

                                                 
1 Tex. Local Govt. Code Ann., Title 9, Chapt. 283. 
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the ROW.  Consistent with the Cable Act2 and Texas law,3 the City imposes a ROW fee of 5% of 

gross revenues on all cable and video service providers that install facilities in the City’s ROW. 

In San Antonio, total franchise fee revenues from ROW use were nearly $31 million in 

2010.  That represents the third-largest source of City revenue, exclusive of the City’s municipal 

utilities’ contribution.  Telecommunications service ROW fees alone represent the fourth-largest 

revenue source in the City’s budget (again, exclusive of the City’s municipal utilities’ 

contribution). 

Any loss of, or large reduction in, this revenue source would have a crippling effect on 

the City’s budget - - a budget that, much like the budgets of other local governments nationwide, 

has already been hit hard by the economic downturn.  Because, like virtually all cities, San 

Antonio must balance its budget, any loss of ROW fee revenue would necessarily result in a 

reduction in City services to residents (and a likely commensurate loss in jobs), an increase in 

other taxes or fees, or some combination of both. 

III. BROADBAND IS WIDELY AND COMPETITIVELY 
DEPLOYED IN SAN ANTONIO.  

San Antonio’s ROW compensation and management practices, as well as its land 

use/zoning practices, have not adversely affected broadband deployment at all.  To the contrary, 

broadband is universally, and competitively, deployed in San Antonio - - something that cannot 

be said of many rural areas in Texas and nationwide, despite the fact that those areas almost 

invariably have less rigorous - - and indeed, often non-existent - - ROW and zoning 

requirements. 

                                                 
2 47 U.S.C. § 542. 
3 Tex. Util. Code Ann. § 66.005. 
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A. Landline Broadband. 

Time Warner and AT&T have deployed broadband virtually throughout San Antonio.  In 

addition, Grande Communications – a competitive, franchised video service provider – also 

provides broadband in many parts of the City, and some CLECs do as well.  In fact, according to 

broadbandmap.gov, 99.1% of San Antonio’s population has access to landline broadband.4  

Moreover, 81.9% of San Antonio residents have access to at least two landline broadband 

providers, compared to only 47.7% of the population nationwide.5 

B. Wireless Broadband.  

The story is much the same with respect to wireless broadband.  Broadbandmap.com 

reveals that 64.8% of San Antonio’s population has access to seven wireless broadband 

providers, and an additional 12.1% of San Antonio’s population has access to eight or more 

wireless broadband providers.6  These figures likewise compare quite favorably with the 

nationwide figures at 4.3% and 5.0%, respectively.7 

C. Local Right-of-Way and Zoning Requirements Do Not 
Adversely Affect Broadband Deployment.   

As both the FCC’s latest 2011 Rural Broadband Report8 and broadbandmap.gov9 reveal, 

broadband deployment and adoption in rural areas lags considerably behind broadband 

deployment and adoption in non-rural areas.  Nationwide, only 3% of the population in non-rural 

areas lacks access to 3Mbps/768Kbps broadband, while 27% of the population in rural areas 
                                                 
4 See www.broadbandmap.gov/summarize/state/texas/census-places/san-antonio. 
5 Id. 
6 Id. 
7 Id. 
8 FCC, Bringing Broadband to Rural America: Update to Report on Rural Broadband Strategy, GN Docket 
No. 11-16, at pp. 6-7 & App. B (June 17, 2011), available at 
http://transition.fcc.gov/Daily_Releases/Daily_Business/2011/db0622/DOC-307877A1.pdf (“2011 Rural 
Broadband Report”). 
9 NTIA and FCC, Broadband Statistics Report, available at 
http://www.broadbandmap.gov/download/reports/national-broadband-map-broadband-availability-in-rural-vs-urban-
areas.pdf. 
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lacks access to such broadband.10  In the case of wireless broadband, rural areas also lack the 

coverage, and the competitive alternatives, that non-rural areas enjoy.11 

The same pattern holds true in Texas.  99.1% of Texas’ non-rural population has access 

to 3Mbps/768Kbps service, while only 76% of Texas’ rural population does.12  This non-

rural/rural differential is no small matter, especially in Texas.  Due to Texas’ large geographic 

size and population, it has the largest number of residents living in rural areas - - over 4.3 million 

- - of any state in the nation.13 

In Texas, as we suspect is the case in most states, ROW compensation and management 

requirements, as well as local land use/zoning requirements, tend to be more demanding in urban 

and suburban areas than in rural areas.  That is unquestionably true with respect to ROW 

compensation, as Texas law empowers cities to impose ROW compensation but does not 

empower counties to do so in their unincorporated areas.14 

Thus, in Texas, as we suspect is true elsewhere, broadband is largely deployed in 

urban/suburban areas but much less widely deployed in rural areas.  Yet it is the urban/suburban 

areas, not the rural areas, that impose the greater ROW and local zoning requirements about 

which broadband providers complain. 

This fact pattern leads to two key conclusions, each of which undermines any 

justification for any FCC action in the areas of local ROW or zoning requirements. 

First, that broadband deployment is greater - - indeed, all but universal - - in 

urban/suburban areas like San Antonio with more demanding ROW and zoning requirements, 
                                                 
10 2011 Rural Broadband Report at ¶ 10. 
11 See id. at pp. 6-7 & n.29 and Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 
1993 Annual Report and Analysis of Competitive Market Conditions With Respect to Mobile Wireless, Including 
Commercial Mobile Services (rel. June 27, 2011), FCC 11-103, at pp. 219-220. 
12 2011 Rural Broadband Report at App. B, p. 24. 
13 See id. at pp. 22-24. 
14 See Tex. Local Govt. Code Ann., Title 9, Chapt. 283; Tex. Util. Code Ann., Title 4, Chapt. 181. 
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and much lower in rural areas despite the far more lenient, and in many cases, non-existent ROW 

and zoning requirements in such areas, refutes any claim that local ROW and zoning 

requirements are any significant impediment at all to broadband deployment.  The primary 

impediment to broadband deployment is instead on the expected revenue side of broadband 

providers’ investment decision equation: low potential subscriber density in rural areas means 

low anticipated revenue return per dollar of investment there. 

Second, in any area like San Antonio, where broadband is already ubiquitously and 

competitively deployed, any FCC preemption, or limitation, of local ROW or zoning 

requirements would yield only a windfall to broadband providers and their shareholders, at the 

expense of local communities and their residents, with no increase in broadband deployment. 

IV. WIRELESS PROVIDERS HAVE ON OCCASION MISUSED 
THE FCC’S SHOT CLOCK RULING.  

The NOI (at ¶¶ 13-15) seeks information on local governments’ experience with the 

FCC’s Shot Clock Ruling.15  San Antonio believes it is far too soon to assess reliably the impact 

of the Shot Clock Ruling on the City’s land use practices and procedures, and on its budget.  The 

City was already quite accommodating in issuing permits for wireless facilities before the Shot 

Clock Ruling was adopted.  For example, the City issued 220 collocation permits to Clearwire 

alone during 2009-2010, which it used to build a 4-G wireless broadband network throughout 

San Antonio. 

Two recent experiences, however, have caused the City some concern that wireless 

providers may view the Shot Clock Ruling as a justification for short-circuiting the City’s zoning 

process and for seeking special, privileged treatment in that process. 

                                                 
15 Petition for Declaratory Ruling to Clarify Provisions of Section 332(c)(7)(B), Declaratory Ruling, 24 FCC Rcd 
2009) (“Shot Clock Ruling”), petits. for review pending sub nom. City of Arlington et al. v. FCC, No. 10-60039 (5th 
Cir.) 
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Under the City’s land use law, collocation applications are granted as of right, provided 

that the application satisfies the requirements of being a genuine collocation, including 

engineering certification that the wireless tower is structurally sound to withstand the added 

stress on the tower resulting from mounting additional equipment and cables.  Applications to 

increase a tower’s height, however, are not collocations under the City’s land use law but are 

instead subject to the City’s current zoning regulations and application process.  Verizon 

Wireless’ contractor recently filed what it claimed was a collocation application.  City staff 

review, however, revealed that in addition to collocation, Verizon Wireless was seeking an 

increase in tower height.  The City so informed Verizon Wireless, and it revised its application 

accordingly.  In this particular case, the wireless tower in question, originally constructed in 

1971, is nonconforming to existing zoning regulations.  The requested change in the tower 

structure therefore requires compliance with the City’s current zoning regulations.  As a result, 

the tower must meet a 200 foot setback requirement, which it does.  The application, however, 

must meet other current zoning requirements as well.  Because the area where the tower is 

located is currently zoned residential, the proposed change in use (taller tower to accommodate 

collocation) requires re-zoning approval by the San Antonio Zoning Commission and City 

Council.  The application is now pending before the City Council. 

City land use law also requires that any permit or land use application in the Edwards 

Aquifer Overlay Zone must meet special requirements to ensure that runoff from facilities 

constructed in that zone do not contaminate the Edwards Aquifer, a vital water source for the 

City and surrounding areas.  Verizon Wireless has taken the position with City staff that wireless 

facilities installed in the Edwards Aquifer Overlay Zone, unlike all other land use applications in 

that zone, should be exempt from the special water contamination prevention requirements of 
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that zone.  The City is concerned that Verizon Wireless’ position might reflect wireless 

providers’ view that the Shot Clock Ruling entitles them to special exemptions from local land 

use requirements. 

V. THE NOI’S SUGGESTION THAT RIGHT-OF-WAY COMPENSATION 
MIGHT BE “EXCESSIVE” OR REFLECT “MARKET POWER” IS 
WRONG, BOTH FACTUALLY AND LEGALLY.  

The NOI (at ¶¶ 16-20) asks several questions concerning the “reasonableness” of charges 

for ROW use and wireless siting.  San Antonio finds many of these questions troubling, 

primarily because they seem to be predicated on a fundamental lack of knowledge about the 

nature of such charges and the built-in checks and safeguards that ensure their reasonableness. 

With respect to wireless siting, neither the ROW nor other City property can fairly be 

described as an essential facility.  San Antonio charges rent for wireless facilities located on City 

property.  Most wireless facilities, of course, are located on private property, and like the City, 

private property owners also charge rent for wireless providers’ use of their property.  Thus, 

wireless providers have both public and private property alternatives for siting their facilities, 

and that constrains the rental rates any property owner may charge. 

In the case of ROW use charges, the NOI overlooks the many safeguards in place to 

protect against any “unreasonable” or “ market power”-based ROW fees. 

First, in some states, state law sets a ceiling on the ROW franchise fee rate that a locality 

may impose.  That is the case in Texas, which sets a maximum per-access line-based fee that 

municipalities may impose on telecommunication providers certificated by the Texas PUC.16 

Second, ROW compensation levels set by local governments are subject to the ultimate 

check: voters.  Unlike the case with private sector actors owning essential facilities, where 

                                                 
16 See Tex. Local Govt. Code Ann. § 283.  055. 
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customers have little or no recourse in responding to excessive rates other than to forgo service, 

elected local government officials must be responsive to their constituents - - most of whom are 

also paying customers of broadband and telecommunication services - - in setting ROW 

compensation rates.  Moreover, due to industry’s propensity for itemizing ROW fees and all 

other government-related costs of doing business on their subscribers’ bills, ROW fees are fully 

transparent to voters.  If voters believe that the ROW fees their elected officials have adopted are 

excessive, they have a ready remedy - - the ballot box.  That is a far more effective, and far more 

democratic, safeguard than any intrusive, preemptive action by a distant, unelected federal 

agency like the FCC which has no knowledge or expertise at all about local ROW compensation. 

Finally, the NOI’s apparent concern about local governments’ possible exercise of 

supposed “market power” in setting ROW compensation rests on the erroneous and insulting 

assumption that local elected officials and staff are either ignorant of, or are not interested in, the 

many economic, educational, health-related and other benefits that widespread availability and 

adoption of broadband service can bring to their communities.  Nothing could be further from the 

truth. 

In fact, San Antonio’s recent efforts to work out mutually acceptable arrangements with a 

Distributed Antenna Service (“DAS”) provider for access to City ROW and City utility-owned 

utility poles illustrate the flexibility and accommodation that the City provides to promote 

broadband availability.  Because the DAS provider approaching the City was providing wireless 

service to an incumbent wireless carrier rather than to end-users, it was not eligible to access 

City ROW by paying the per-access line ROW fees pursuant to Chapter 283 of the Texas 

Government Code.  The City originally proposed a per-foot ROW fee to the DAS provider, but 

the DAS provider informed the City that a per-foot fee did not fit with its business model and 
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would make that model infeasible.  The City therefore worked with the DAS provider to reach a 

mutually acceptable alternative ROW compensation arrangement: 5% of the DAS provider’s 

gross revenue in the City plus the grant to the City of an Indefeasible Right of Use (“IRU”) for 

six free fibers for the fiber route deployed by the DAS provider.  This mechanism greatly 

reduced the ROW compensation that the DAS provider would have to pay vis-à-vis the per-foot 

ROW fee and, as the DAS provider desired, transformed ROW compensation from a fixed cost 

into an incremental cost that made its business plan more economically feasible. 

But San Antonio did more than just negotiate a mutually acceptable ROW compensation 

arrangement with the DAS provider.  The City’s electric utility, CPS Energy (“CPS”), also 

worked with the DAS provider to carry out a trial installation of DAS facilities on CPS poles to 

make sure the installation met all safety requirements.  To accommodate DAS facilities, CPS 

also agreed to install taller poles in areas where the DAS provider requested. 

The point is that San Antonio, like most municipalities, has a very significant interest in 

promoting the widespread availability of broadband services to its residents and businesses, and 

it therefore endeavors to be flexible and responsive to providers’ concerns in developing and 

applying its ROW and land use policies.  Unlike a private sector business, the City is not a 

simple profit-maximizer; the City has no desire to restrict output of services to its residents to 

increase its revenues.  A municipality does not - - indeed, politically cannot - - simply maximize 

its short-term revenues at the expense of reducing the availability of critical services like 

broadband to its residents and businesses.  At the same time, the City does have to receive 

sufficient revenues to provide the public safety and other vital public services its residents 

demand.  That is a delicate balancing process that only elected government officials should 
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make, and not one that a single-purpose, unelected federal agency like the FCC should intrude 

upon or second-guess. 

VI. THE NOI’S SUGGESTION THAT THE FCC HAS AUTHORITY 
TO INTRUDE INTO SECTION 253(c) RIGHT-OF-WAY 
COMPENSATION ISSUES OR NON-RF-RELATED WIRELESS 
SITING MATTERS UNDER SECTION 332(c)(7) IS WRONG AS A 
LEGAL AND A POLICY MATTER.  

The NOI states (at ¶¶ 51-58) that the FCC believes it has legal authority to construe, via 

rulemaking or otherwise, Sections 253 and 332(c)(7) to “improve rights of way and wireless 

facilities siting governance,” and to adjudicate rights of way disputes under Section 253.  The 

NOI is mistaken; Sections 253 and 332(c)(7) deny the FCC such authority. 

A. The FCC Lacks Legal Authority To Engage in Rulemaking or 
Adjudicate Disputes Concerning Right-of-Way Compensation 
or Management Under Section 253.  

The NOI’s suggestion that the FCC has authority to construe the ROW provisions of 

Section 253(c) via rulemaking and to adjudicate ROW disputes under Section 253(c) ignores the 

clear statutory language and legislative history to the contrary.  Congress intended that ROW 

compensation and management disputes under § 253(c) were to be left to the courts, not the 

FCC. 

1. Section 253 Does Not Apply to Non-Telecommunications 
Services Like Broadband.  

As a threshold matter, the NOI overlooks that Section 253(a) only applies to state or local 

laws, regulations or requirements that “may prohibit or have the effect of prohibiting the ability 

of any entity to provide any interstate or intrastate telecommunications service.”  (Emphasis 

added.)  Thus, on its face, Section 253(a) does not apply to state or local requirements that may 

have such an effect on the provision of non-telecommunications services.  And broadband, 
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which the FCC has classified as an “information service,” is just such a non-telecommunications 

service.17 

Contrary to the NOI’s suggestion (at ¶¶ 52 & 56-58), the FCC cannot rely on § 706 or on 

its general authority provisions in the Act (§§ 1, 4(i), 201(b) and 303(r)) to transform § 253’s 

language into a provision about non-telecommunications services like broadband. 

As the D.C. Circuit recently made clear in Comcast,18 Section 706 “does not delegate any 

regulatory authority” to the FCC.  More fundamentally, the NOI makes no effort, nor is it 

apparent what effort would be sufficient, to stretch the FCC’s Title I ancillary jurisdiction over 

broadband into the ability to rewrite § 253 to apply to broadband services.  As was the case in 

Comcast, the NOI does not, and cannot, establish that its proposed extension of § 253 to 

broadband is “reasonably ancillary to the Commission’s performance of its statutory mandated 

responsibilities.”19  And it would be strange, if not downright hypocritical, for the FCC to free 

broadband providers of the obligations of Title II by classifying their services as Title I 

information services while, at the same time, applying to Title I broadband providers one 

particular Title II provision – Section 253 – that provides a special benefit to Title II carriers. 

Moreover, any FCC effort to extend the preemption reach of § 253 beyond its text to 

broadband services would run afoul of yet another well-established principle: The FCC may not 

preempt state or local laws absent a “clear statement” in the Act granting it such authority.20  

Here, on its face, Section 253 only permits preemption in the limited circumstances set forth in 

§ 253(a), and those circumstances are restricted to state or local requirements prohibiting the 

provision of “telecommunications services,” which the FCC has ruled broadband services are 

                                                 
17 See, e.g., NCTA v. Brand X Internet Services, Inc., 545 U.S. 967 (2005). 
18 Comcast Corp. v. FCC, 600 F.3d 642, 659 (D.C. Cir. 2010). 
19 Comcast, 600 F.3d at 644 (quoting American Library Assn. v. FCC, 406 F.3d 689, 691-92 (D.C. Cir. 2005)). 
20 City of Dallas v. FCC, 165 F.3d 341, 347-348 (5th Cir. 1999) (quoting Gregory v. Ashcroft, 501 U.S. 452 (1991)). 
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not.  Neither § 253 nor any other provision of the Act contains a “clear statement” granting the 

FCC authority to preempt local ROW requirements relating to broadband services. 

2. Section 253(d) Deprives the FCC of Jurisdiction Over 
Section 253(c) Right-of-Way Matters.  

Section 253(d) gives the FCC authority to address alleged violations of § 253(a) and (b), 

but not ROW matters under § 253(c).  This was no accident or oversight.  To the contrary, 

Section 253(d)’s omission of Section 253(c) ROW matters was the product of a compromise 

amendment sponsored by Senator Gorton that was explicitly designed and intended to bar the 

FCC from § 253(c) ROW matters.21  “[A]ny challenge to [local ROW requirements must] take 

place in the Federal district court in that locality and … the Federal Communications 

Commission [should] not be able to preempt [local ROW requirements].”22 

3. “Fair and Reasonable” Right-of-Way Compensation under 
Section 253(c) Encompasses Rent-Based Compensation.  

Even assuming arguendo that the Commission had any jurisdiction to construe § 253(c), 

any suggestion that “fair and reasonable” ROW compensation must be restricted, or closely 

related, to costs is not only at odds with § 253(c)’s language and legislature history, but also 

would embroil courts, the Commission, local governments and telecommunications providers in 

precisely the type of tedious and intrusive right-of-way compensation ratemaking proceedings 

that Congress intended § 253(c) to avoid. 

The NOI makes no serious effort to assess the plain-language meaning of the phrase “fair 

and reasonable compensation” in § 253(c).  Certainly the common and ordinary meaning of “fair 

and reasonable compensation” does not connote mere reimbursement of costs.  Black’s Law 

Dictionary at 283 (6th ed. 1991), for instance, defines the term “compensation” to mean 

                                                 
21 141 Cong. Rec. S8213 (daily ed. June 13, 1995) (remarks of Senator Gorton). 
22 Id. 
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“ . . . payment of damages; making amends; making whole; giving an equivalent or substitute of 

equal value . . . .  Consideration or price of a privilege purchased . . . giving back an equivalent in 

either money which is but the measure of value . . . recompense in value.” And Black’s Law 

Dictionary at 277 (7th ed. 1999), defines the terms “just compensation” and “adequate 

compensation” for use of property as “the property’s fair market value.”  (Emphasis added.) 

In common parlance, “fair and reasonable compensation,” means more than mere cost 

recovery.23   It is difficult to believe, for example, that if a municipal government were selling a 

parcel of land or a vehicle, or leasing office space in a municipal building, any “compensation” 

the municipality receives for that property would have to be limited to, or demonstrably related 

to, cost recovery, rather than fair market value.  Likewise, we seriously doubt that broadband 

providers would contend that they are entitled only to cost recovery,  rather than the prices they 

charge, as “fair and reasonable compensation” for the services they render. 

In enacting § 253(c), Congress is of course presumed to be aware of previous 

interpretations of similar language.  Lorillard v. Pons, 434 U.S. 575, 580-81 (1978).  Precedent 

construing analogous terms fully supports the district court’s construction of “compensation.” 

The Takings Clause of the Fifth Amendment, for instance, contains the very similar phrase “just 

compensation.”  And the law is clear that the “compensation” to which a person is entitled under 

the Takings Clause is not mere reimbursement of costs, but fair market value.  United States v. 

                                                 
23 Although the Second Circuit suggested that the “statutory language is not dispositive,” that court also observed 
that “payment of rent as ‘compensation’ for the use of property does not strain the ordinary meanings of any of the 
words,” “commercial rental agreements commonly use gross revenue fees as part of the price term,” and 
“Congress’s choice of the term ‘compensation’ may suggest that gross revenue fees are permissible” under § 253(c).  
TCG New York, Inc. v. City of White Plains, 305 F.3d 67, 77 (2d Cir. 2002).  Moreover, the only example that White 
Plains gave for “compensation” being synonymous with costs – “‘compensatory’ damages in tort are designed to 
precisely offset the costs . . . inflicted by the tort,” id. – actually supports our reading of “compensation,” since 
compensatory damages clearly can include lost profits.  E.g., Humetrix, Inc. v. Gemplus S.C.A, 268 F.3d 910, 918-19 
(9th Cir. 2001); Silver Sage Partners, Ltd.  v. City of Desert Hot Springs, 251 F.3d 814, 821 & n. 6 (9th Cir. 2001); 
Yeti by Molly Ltd. v. Deckers Outdoor Corp., 259 F.3d 1101, 1107 (9th Cir. 2001). 
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50 Acres of Land, 469 U.S. 24, 29 (1984).  The law is equally clear that local governments, no 

less than private parties, are entitled to fair market value as “compensation” under the Takings 

Clause.  Id. at 31 & n. 15. 

Moreover, § 253(c) was enacted against a backdrop of abundant precedent establishing 

that the “compensation” to which municipalities have historically been entitled from private 

businesses, like telecommunications providers, that place permanent, extensive facilities in the 

ROW is rent in the form of franchise fees.  In the directly analogous context of cable television 

franchise fees, for example, the Fifth Circuit held that the 5% franchise fee permitted by 47 

U.S.C. § 542 is “essentially a form of rent:  the price paid to rent use of rights-of-way.” City of 

Dallas v. FCC, 118 F.3d 393, 397 (5th Cir. 1997).  More generally, other courts across the nation, 

including the Supreme Court, have consistently reached the same conclusion for over one 

hundred years, in the context of both local telephone and local cable television franchises.24 

Viewed, as it must be, against the plain meaning of “compensation” and the historical 

backdrop of rent-based franchise fees as a permissible form of “compensation” for use of local 

rights-of-way, there is simply nothing in the language of § 253(c) (or elsewhere in the 

Commissions Act, for that matter) remotely suggesting that Congress intended that provision to 

alter historical ROW compensation methods radically, much less to upset preexisting state laws 

authorizing rent-based ROW fees.   

                                                 
24 E.g., City of St. Louis v. Western Union Tel. Co., 148 U.S. 92, 98 (1893) (franchise fee is rent for use of local 
rights-of-way); City of Plano v. Public Utilities Commission, 953 S.W.2d 416, 420 (Tex. App. 1997) (gross 
receipts-based franchise fee is rent for use of local rights-of-way); City of Albuquerque v. New Mexico Public 
Service Commission, 854 P.2d 348, 360 (N.M. 1993) (same); City of Montrose v. Pub. Utilities Comm’n, 629 P.2d 
619, 624 (Colo. 1981), related proceeding, 732 P.2d 1181 (Colo. 1987) (same); City of Richmond v. Chesapeake & 
Potomac Tel. Co. of Va., 140 S.E.2d 683, 687 (Va. 1965) (same); Pacific Tel. & Tel. Co. v. City of Los Angeles, 282 
P.2d 36, 43 (Cal. 1955) (same); Telesat Cablevision, Inc. v. City of Riviera Beach, 773 F. Supp. 383, 407 (S.D. Fla. 
1991) (same); Group W Cable, Inc. v. City of Santa Cruz, 669 F. Supp. 954, 962-63, 972-74 (N.D. Cal. 1987), 
rehearing denied, 679 F. Supp. 977, 979 (1988) (same); Erie Telecommunications, Inc. v. City of Erie, 659 F. Supp. 
580, 595 (W.D. Pa. 1987), aff’d on other grounds, 853 F.2d 1084 (3d Cir. 1988) (same). 
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The legislative history unequivocally confirms that Congress specifically intended 

§ 253(c) to preserve the historical practice of rent-based ROW fees.  The legislative history of 

the Barton-Stupak amendment in the House of Representatives is the key to understanding the 

meaning of “fair and reasonable compensation” in § 253(c).25  And if there is one conclusion on 

which both the proponents and the unsuccessful opponents of the Barton-Stupak amendment 

agreed, it was that rent-based fees were a permissible form of “compensation” under what is now 

§ 253(c).  The debate began with Rep. Barton, one of the amendment’s sponsors, who made clear 

that one of the primary purposes of the amendment was to prevent the federal government from 

telling local governments how to set compensation levels for local rights-of-way: 

“[The Barton-Stupak amendment] explicitly guarantees that cities 
and local governments have the right to not only control access 
within their city limits, but also to set the compensation level for 
the use of that right-of-way . . . .  The Chairman’s amendment has 
tried to address this problem.  It goes part of the way, but not the 
entire way.  The Federal Government has absolutely no business 
telling State and local government how to price access to their 
local right-of-way.”26 

Rep. Fields then rose in opposition to the amendment, complaining that it would allow 

municipalities to impose on telecommunications providers what he felt were excessive ROW 

fees in the range of “up to 11% percent.”  Id. at H8461 (remarks of Rep. Fields).  The 

amendment’s other sponsor, Rep. Stupak, replied, defending rent-based fees: 

“Mr. Chairman, we have heard a lot from the other side about 
gross revenues.  You are right.  The other side is trying to tell us 
what is best for our local units of government.  Let local units of 
government decide this issue.  Washington does not know 
everything.  You have always said Washington should keep their 

                                                 
25 See New Jersey Payphone Assn. v. Town of West New York, 299 F.3d 235, 246-47 n.7 (3rd Cir. 2002) (relying on 
the Barton-Stupak floor debate to interpret § 253(c)); White Plains, 305 F.3d at 80 (relying on Barton-Stupak 
amendment’s elimination of “parity” provision to construe § 253(c)). 
26 141 Cong. Record H8460 (daily ed. Aug. 4, 1995) (remarks of Rep. Barton) (emphasis added). 
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nose out of it . . . .  This is a local control amendment, supported 
by mayors, State legislatures, counties, Governors.”27 

Finally, and perhaps most revealingly, Rep. Bliley spoke in opposition to the 

Barton-Stupak amendment.  Mr. Bliley’s remarks make clear that neither the Barton-Stupak 

amendment, nor even the “parity language” that it replaced, was intended to preempt rent-based 

fees: 

“I commend the gentleman from Texas [Mr. Barton], I commend 
the gentleman from Michigan [Mr. Stupak] who worked tirelessly 
to try to negotiate an agreement. 
 
The cities came back and said 10 percent gross receipts tax.  
Finally they made a big concession, 8 percent gross receipts tax.  
What we say is charge what you will, but do not discriminate.  If 
you charge the cable company 8 percent, charge the phone 
company 8 percent, but do not discriminate.  That is what they do 
here, and that is wrong.”28 

 
Two conclusions are apparent:  First, both proponents and opponents of the 

Barton-Stupak amendment agreed that the amendment permitted rent-based right-of-way fees 

and eliminated federal second-guessing of the reasonableness of locally set fees.  Second, the 

House certainly did not share Rep. Field’s distaste for rent-based fees, for after hearing his 

concerns, it overwhelmingly adopted the Barton-Stupak amendment by a 338 to 86 vote.  Id. at 

H8477 (recorded vote). 

In short, to construe “fair and reasonable compensation” in § 253(c) as not encompassing 

rent-based fees would improperly subvert the clear will of Congress, as evidenced by § 253(c)’s 

plain language and legislative history. 

                                                 
27 ld. at H846l (remarks of Rep. Stupak). 
28 Id. (remarks of Rep. Bliley). 
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B. The FCC Lacks Authority to Construe or Adjudicate the 
Non-RF-Related Provisions of § 332(c)(7).  

As the Commission is no doubt aware, San Antonio argued in the Shot Clock proceeding, 

and is currently arguing in the pending appeal of the Shot Clock Ruling, that Section 

332(c)(7)(A) & 332(c)(7)(B)(v) explicitly bar the FCC from construing, adjudicating or 

enforcing any of the non-radiofrequency (“RF”)-related provisions of Section 332(c)(7)(B).29  

We will not repeat those arguments here, but merely incorporate by reference the San Antonio 

Opposition and San Antonio Reply Comments filed in the Shot Clock proceeding, WT Docket 

No. 08-165. 

C. Even if the FCC Had Legal Authority To Construe or Enforce 
Section 253(c) or 332(c)(7)(B), It Would Be Unsound Policy To 
Do So.  

Even if the FCC has the authority to construe, adjudicate or enforce Section 253(c) or 

332(c)(7)(B) as the NOI suggests (which it does not), it would be imprudent for the FCC to do 

so.  ROW and zoning matters are inherently fact-intensive and reflect unique local conditions 

and interests.  In particular, ROW and zoning requirements necessarily reflect a balancing of 

other vital governmental interests - - from public safety, to efficient transportation, to historical 

preservation, to the fiscal health of local governments - - beyond simply promoting the 

widespread availability of broadband.  The FCC has no expertise or understanding of, and thus 

no reasoned way of balancing, these interests against the interest in promoting broadband.  Yet 

such a balancing is precisely what § 253(c) and § 332(c)(7), by their terms, require. 

                                                 
29 See Opposition of the City of San Antonio, Petition for Declaratory Ruling to Clarify Provisions of 
Section 332(c)(7)(B), WT Docket No. 08-165 (“Shot Clock proceeding”) (filed Sept. 29, 2008); Reply Comments of 
the City of San Antonio (filed Oct. 14, 2008); Declaratory Ruling, Shot Clock proceeding, 24 FCC Rcd 13994 
(2009), petitions for review pending sub nom. City of Arlington, Texas v. FCC, No. 10-60039 (5th Cir. filed Jan. 14, 
2010). 
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There simply is no “one size fits all” federal solution.  That is why ROW disputes under 

§ 253(c) and non-RF-related wireless siting disputes under § 332(c)(7) are best left to the courts.  

Courts are the only reviewing bodies having familiarity with all of the interests at stake, and the 

ability to find and weigh the specific facts of each case. 

CONCLUSION 

For the foregoing reasons, the Commission should find that local ROW and zoning 

requirements are no obstacle to broadband deployment that would justify any FCC action.  After 

making such a finding, the Commission should terminate this proceeding. 
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SUMMARY 

Eugene, with over 155,000 residents, is the second-largest city in Oregon.  Both landline 

and wireless broadband, from multiple competitive providers, are available throughout Eugene.  

In fact, both landline and wireless broadband are far more ubiquitously and competitively 

available in Eugene than in most areas across the nation with lesser, and in some cases 

non-existent, ROW and zoning requirements. 

At the same time, pursuant to Oregon law and City ordinance, Eugene has long imposed 

gross revenue-based compensation on private entities that install facilities in the City’s rights-of-

way (ROW), including ROW use by telecommunications, cable and broadband providers 

(among others).  ROW compensation from private sector telecom and cable providers is the 

fourth-largest source of City General Fund revenue, exclusive of the City’s municipal utility. 

These facts lead ineluctably to two conclusions. 

First, Eugene’s gross revenue-based ROW compensation requirements, as well as its 

ROW management practices and wireless siting zoning requirements, are not an impediment to 

broadband deployment or adoption. 

Second, any FCC action that would in any way reduce local ROW compensation 

requirements would have severe adverse effects on the City’s budget, threatening its ability to 

provide essential public services to its residents.  And since broadband is already universally and 

competitively deployed in Eugene, the effect of reducing the City’s ROW compensation revenue 

would not be increased deployment, but simply a monetary transfer from the City and its 

residents to broadband providers’ executives and shareholders. 

Thus, even if the FCC had legal authority to adopt the various proposals set forth in the 

NOI (and it does not), those proposals would not serve the broadband goals the FCC seeks to 
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achieve.  They would instead do serious damage to the fiscal health of our nation’s local 

governments and to the integrity of local land use policy by interfering with fundamental local 

police powers relating to ROW use, land use and public safety - - while accomplishing nothing 

other than transferring funds from already-strapped city budgets to broadband providers and their 

shareholders. 

But the FCC has no legal authority to implement the NOI’s proposals.  That underscores 

Congress’ wisdom in precluding a distant, unelected FCC from meddling in these critical, and 

intensely local, ROW and land use matters, with which the FCC has no familiarity, much less 

expertise. 
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The City of Eugene, Oregon (“City” or “Eugene”), files these comments in response to 

Notice of Inquiry (“NOI”), 26 FCC Rcd 5384, released April 7, 2011, in the above-captioned 

proceeding.  

Eugene supports the comments of the National League of Cities, et al., the comments of 

other Oregon local government interests, the comments of the City of San Antonio, Texas, and 

the comments of other local government interests filed in this proceeding.  The City supplements 

those comments as follows. 

INTRODUCTION 

Eugene, with over 155,000 residents, is the second-largest city in Oregon, and home to 

the University of Oregon.  Both landline and wireless broadband, from multiple competitive 

providers, are available throughout Eugene.  At the same time, pursuant to Oregon law and City 

law, Eugene has long imposed gross revenue-based compensation requirements on private 

entities that install facilities in the City’s rights-of-way (ROW), including ROW use by 

telecommunications, cable and broadband providers (among others).  ROW compensation from 
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private sector telecom and cable providers is the fourth-largest source of City General Fund 

revenue, exclusive of the contribution of the City’s municipal utility. 

These facts lead ineluctably to two conclusions.  First, Eugene’s gross revenue-based 

ROW compensation requirements, as well as its ROW management practices and wireless siting 

zoning requirements, are not an impediment to broadband deployment or adoption.  Second, any 

FCC action that would in any way reduce local ROW compensation requirements would have 

severe adverse effects on the City’s budget, threatening the City’s ability to provide essential 

public safety services to its residents.  And since broadband is already universally and 

competitively deployed in Eugene, the effect of reducing the City’s ROW compensation revenue 

would not be increased deployment, but simply a monetary transfer from the City and its 

residents to broadband providers’ executives and shareholders. 

Thus, even if the FCC had legal authority to adopt the various proposals set forth in the 

NOI (at ¶¶ 52-58), those proposals would not serve the broadband goals the FCC seeks to 

achieve.  They would instead do serious damage to the fiscal health of our nation’s local 

governments and to the integrity of local land use policy by interfering with fundamental local 

police powers relating to ROW use, land use and public safety. 

But the FCC has no legal authority to implement the NOI’s proposals.  That underscores 

Congress’ wisdom in precluding a distant FCC from interfering in these critical, and intensely 

local, ROW and land use matters, with which the FCC has no familiarity, much less expertise.  

I. THE NOI NEGLECTS THE VITAL INTERESTS SERVED BY 
LOCAL RIGHTS-OF-WAY AND ZONING REQUIREMENTS. 

The NOI (at ¶ 12) asks a wealth of questions about six “broad categories” of what it 

deems are the relevant “rights-of-way and wireless facilities siting issues” and how those issues 

“influence buildout and adoption of broadband and other communications services.” 
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Conspicuously absent from the NOI, however, is any apparent interest or request for data 

concerning the impact that any FCC limitation on current ROW practices or land use 

requirements might have on local governments, their budgets, their ROW infrastructure, or local 

governments’ residents or the neighborhoods those residents live in.  

Instead, the NOI’s focus seems to be entirely on gathering and assessing data about ROW 

and land use practices solely through the lens of their potential effect on the business interests of 

broadband and other communications service providers, largely turning a blind eye to the unique 

non-communications-related interests those practices may serve in each particular community, 

and the impact any federal interference with local ROW and zoning practices might have on 

local governments and the services they provide to their residents.  This bias is perhaps most 

glaringly revealed in the description of the six “broad categories” into which the NOI states (at 

¶12) “rights of way and wireless facilities siting issues” may be distilled – each of which is 

focused only on the economic interests of broadband providers and what effect local ROW and 

zoning practices may have on them, with none directed at the non-communications-related 

interests served by ROW or zoning requirements, and how important those requirements may be 

to local governments and the local residents they serve. 

The NOI’s professed concern (id.) about the “presence or absence of uniformity due to 

inconsistent or varying [ROW and zoning] practices and rates in different jurisdictions or areas” 

is particularly troubling.  That local ROW and zoning practices may vary from local jurisdiction 

to local jurisdiction is neither surprising nor objectionable.  Local ROW practices vary because 

the many factors relevant in developing such practices – topographical, soil and weather 

conditions; the varying nature of neighborhoods in each community; the cost of labor, materials, 

and real property; the economic value of the ROW to private users; municipal charter provisions; 
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and state law – vary considerably from community to community.  Land use laws likewise 

necessarily vary from community to community due to such factors as the degree of diversity in 

types of land uses within the community, different aesthetics, types of use, and historical issues 

in each neighborhood within a community, and each local community’s judgment about the 

proper balance between development and preservation.  And there is nothing improper about 

that.  

In fact, the NOI’s apparent concern about the lack of uniformity in local ROW and land 

use requirements is inconsistent not only with fundamental principles of federalism, but with 

Congress’ desire to preserve and protect local ROW and zoning authority reflected in Sections 

253(c) and 332(c)(7).  See Part V, infra.  Eugene is therefore concerned that by asking the wrong 

questions, the NOI may generate misleading and wrong results. 

II. RIGHT-OF-WAY COMPENSATION IS A CRITICAL SOURCE 
OF REVENUE FOR EUGENE.  

Although largely ignored in the NOI, for many local governments across the nation, 

including Eugene, ROW compensation has long been and remains a crucial source of revenue, 

without which they could not provide the vital public services that their residents demand. 

Pursuant to Oregon and City law, Eugene has long required ROW compensation fees to 

be paid by all private entities that use its ROW, including natural gas companies, 

telecommunications service providers, and cable service providers (among others).  Pursuant to 

Eugene Ordinance No. 20083, adopted in 1997 after careful study and input from the public and 

industry about the issues presented by the Telecommunications Act of 1996, telecommunications 

service providers that own facilities in the City’s ROW must pay a license fee of 7% of gross 
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revenues.  The City’s Ordinance No. 20083 ROW fees have been upheld not once, but twice, 

against §253 attack – first in Oregon state court1 and a second time in federal court.2 

In Eugene, total fee revenues from ROW use were approximately $6.0 million in 2010.  

That represents the fourth-largest source of City revenue, exclusive of the contribution of the 

City’s municipal utility.  Telecommunications service ROW fees represent about 43% of the 

City’s total ROW fee compensation revenue.   

Any loss of, or large reduction in, the City’s ROW fee revenue source would have a 

crippling effect on the City’s budget.  Like other cities across the nation, Eugene has already 

been forced to reduce services, and eliminate jobs, as a result of declines in City revenue 

stemming from the prolonged economic downturn.  It is important to note in this regard that the 

City’s largest General Fund revenue source, property taxes, has been harder hit by the economic 

downturn than the City’s ROW fee revenue source, making the relative stability of ROW fee 

revenues particularly crucial in these trying economic times. 

Any loss of ROW fee revenues would necessarily result in a further reduction in City 

services to residents (also meaning further job losses), an increase in other fees or taxes, or some 

combination of both.  City services that would have to be reduced would include police, fire and 

other emergency response services.  Other City services that could suffer cutbacks would include 

a reduction in public library staff and hours; reduced parks and recreation facility availability; 

reductions in maintenance and improvement of City buildings and other facilities; and reduced 

funding for human services, such as homeless shelters. 

                                                 
1 AT&T Communications of the Pacific Northwest, Inc. v. City of Eugene, 35 P.3d 1029, 177 Or. App. 379 (2001); 
Sprint Spectrum v. City of Eugene, 35 P.3d 327 (Or. App. 2001); U.S. West Communications, Inc. v. City of Eugene, 
37 P.3d 1001 (Or. App. 2001), aff’d in part and vacated in part, 81 P.3d 702 (Or. 2003). 
2 Qwest Corp. v. City of Portland, 200 F. Supp. 2d 1250 (D. Or. 2002), aff’d in part, vacated in part and remanded, 
385 F.3d 1236 (9th Cir. 2004), cert. denied, 544 U.S. 1049 (2005), on remand, 2006 U.S. Dist. LEXIS 70763 (D. Or. 
Sept. 15, 2006), appeal dismissed per stipulation, No. 06-36022 (9th Cir. Jan. 6, 2009). 
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III. BROADBAND IS WIDELY AND COMPETITIVELY 
DEPLOYED IN EUGENE.  

Eugene’s ROW compensation and management practices, as well as its land use/zoning 

practices, have not adversely affected broadband deployment at all.  To the contrary, broadband 

is universally, and competitively, deployed in Eugene – something that cannot be said of many 

rural areas in Oregon and nationwide, despite the fact that those areas almost invariably have less 

rigorous – and indeed, often non-existent – ROW and zoning requirements. 

A. Landline Broadband. 

Comcast and Qwest (now CenturyTel) have deployed broadband throughout Eugene.  In 

addition, some CLECs also provide broadband in parts of the City as well.  In fact, according to 

broadbandmap.gov, 100% of Eugene’s population has access to landline broadband.3  Moreover, 

98.5% of Eugene’s residents have access to at least two landline broadband providers, compared 

to only 47.7% of the population nationwide.4  And 53.1% of Eugene’s residents have access to 

four landline broadband service providers, compared to only 7.8% nationwide.5 

The City’s ROW policies and practices have therefore certainly been no obstacle 

whatsoever to broadband deployment in Eugene.  To the contrary, since 1996, the City has 

issued 1,168 utility cut permits for the installation of telecom/broadband and related 

infrastructure in the City’s ROW.  Approximately 328 miles of such infrastructure have been 

installed in the City’s ROW to date, and the applications continue.   

B. Wireless Broadband.  

The story is much the same with respect to wireless broadband in Eugene.  

Broadbandmap.com reveals that 75.5% of Eugene’s population has access to eight or more 

                                                 
3 See www.broadbandmap.gov/summarize/state/oregon/census-places/eugene. 
4 Id. 
5 Id. 
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wireless broadband providers.6  That far exceeds the 5% of the nationwide population that has 

access to eight or more wireless providers.7    The City has granted zoning applications for 194 

new or upgraded wireless facilities within the 42-square mile City limits since its wireless siting 

ordinance was adopted in 1997. 

C. Local Right-of-Way and Zoning Requirements Do Not 
Adversely Affect Broadband Deployment.  

As both the FCC’s latest 2011 Rural Broadband Report8 and broadbandmap.gov9 reveal, 

broadband deployment and adoption in rural areas lags considerably behind broadband 

deployment and adoption in non-rural areas.  Nationwide, only 3% of the population in non-rural 

areas lacks access to 3Mbps/768Kbps broadband, while 27% of the population in rural areas 

lacks access to such broadband.10  In the case of wireless broadband, rural areas also lack the 

coverage, and the competitive alternatives, that non-rural areas enjoy.11 

The same pattern holds true in Oregon.  97.5% of Oregon’s non-rural population has 

access to 3Mbps/768Kbps service, while only 74.9% of Oregon’s rural population does.12   

In Oregon, as we suspect is the case in most states, ROW compensation and management 

requirements, as well as local land use/zoning requirements, tend to be more demanding in urban 

and suburban areas than in rural areas.  This is due to a variety of factors – urban and suburban 

                                                 
6 Id. 
7 Id. 
8 FCC, Bringing Broadband to Rural America: Update to Report on Rural Broadband Strategy, GN Docket 
No. 11-16, at pp. 6-7 & App. B (June 17, 2011), available at 
http://transition.fcc.gov/Daily_Releases/Daily_Business/2011/db0622/DOC-307877A1.pdf (“2011 Rural 
Broadband Report”). 
9 NTIA and FCC, Broadband Statistics Report, available at 
http://www.broadbandmap.gov/download/reports/national-broadband-map-broadband-availability-in-rural-vs-urban-
areas.pdf. 
10 2011 Rural Broadband Report at 10. 
11 See id. at 6-7 & n.29 and Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993 
Annual Report and Analysis of Competitive Market Conditions With Respect to Mobile Wireless, Including 
Commercial Mobile Services (rel. June 27, 2011), FCC 11-103, at pp. 219-220. 
12 2011 Rural Broadband Report at App. B, p. 23. 
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ROW is more congested and much more valuable real estate, and cities also tend to have a far 

greater diversity of different types of land uses within a more confined space than rural areas. 

That non-rural/rural divide is unquestionably true with respect to ROW compensation, as Oregon 

law empowers cities to impose ROW compensation fees but does not empower counties to do so 

in their unincorporated areas. 

Thus, in Oregon, as we suspect is true elsewhere, broadband is largely deployed in 

urban/suburban areas but much less widely deployed in rural areas.  Yet it is the urban/suburban 

areas, not the rural areas, that impose the greater ROW and local zoning requirements about 

which broadband providers complain. 

This fact pattern leads to two key conclusions, each of which undermines any 

justification for any FCC action in the areas of local ROW or zoning requirements. 

First, that broadband deployment is greater – indeed, all but universal – in 

urban/suburban areas like Eugene with more demanding ROW compensation and zoning 

requirements, and much lower in rural areas despite the far more lenient, and in many cases, non-

existent ROW compensation and zoning requirements in such areas, refutes any claim that local 

ROW compensation or zoning requirements are any significant impediment at all to broadband 

deployment.  The primary impediment to broadband deployment is instead on the expected 

revenue side of broadband providers’ investment decision equation: low potential subscriber 

density in rural areas means low anticipated revenue return per dollar of investment there. 

Second, in any area like Eugene, where broadband is already ubiquitously and 

competitively deployed, any FCC preemption, or limitation, of local ROW compensation or 

zoning requirements would yield only a windfall to broadband providers and their shareholders, 
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at the expense of local governments and the residents they serve, with no increase in broadband 

deployment. 

IV. THE NOI’S SUGGESTION THAT RIGHT-OF-WAY COMPENSATION 
MIGHT BE “EXCESSIVE” OR REFLECT “MARKET POWER” IS 
WRONG, BOTH FACTUALLY AND LEGALLY.  

The NOI (at ¶¶ 16-20) asks several questions concerning the “reasonableness” of charges 

for ROW use and wireless siting.  Eugene finds many of these questions troubling, primarily 

because they seem to be predicated on a fundamental lack of knowledge about the nature of such 

charges and the built-in checks and safeguards that ensure their reasonableness. 

With respect to wireless siting, neither the ROW nor other City property can fairly be 

described as an essential facility.  Eugene charges rent for wireless facilities located on City 

property.  Most wireless facilities, of course, are located on private property, and like the City, 

private property owners also charge rent for wireless providers’ use of their property.  Thus, 

wireless providers have both public and private property alternatives for siting their facilities, 

and that constrains the rental rates any property owner may charge. 

In the case of ROW use charges, the NOI overlooks the fundamental safeguards in place 

to protect against any “unreasonable” or “ market power”-based ROW fees. 

ROW compensation levels set by local governments are subject to the ultimate check: 

voters.  Unlike the case with private sector actors owning essential facilities, where customers 

have little or no recourse in responding to excessive rates other than to forgo service, elected 

local government officials must be responsive to their constituents – most of whom are also 

paying customers of broadband and telecommunication services – in setting ROW compensation 

rates.  Moreover, due to industry’s propensity for itemizing ROW fees and all other government-

related costs of doing business on their subscribers’ bills, ROW fees are fully transparent to 

voters.  If voters believe that the ROW fees their elected officials have adopted are excessive, 
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they have a ready remedy – the ballot box.  That is a far more effective, and far more democratic, 

safeguard than any intrusive, preemptive action by a distant, unelected federal agency like the 

FCC, which has no knowledge or expertise at all about local ROW compensation. 

The NOI’s apparent concern about local governments’ possible exercise of supposed 

“market power” in setting ROW compensation rests on the erroneous and insulting assumption 

that local elected officials and staff are either ignorant of, or are not interested in, the many 

economic, educational, health-related and other benefits that widespread availability and 

adoption of broadband service can bring to their communities.  Nothing could be further from the 

truth. 

Eugene, like most municipalities, has a very significant interest in promoting the 

widespread availability of broadband services to its residents and businesses.  The City therefore 

endeavors to be flexible and responsive to providers’ concerns in developing and applying its 

ROW and land use policies, and the results speak for themselves:  broadband is ubiquitously and 

competitively deployed in Eugene, far more so than the rest of the nation.  Unlike a private 

sector business, the City is not a simple profit-maximizer; the City has no desire to restrict output 

of services to its residents to increase its revenues.  A municipality does not – indeed, politically 

cannot – simply maximize its short-term revenues at the expense of reducing the availability of 

critical services like broadband to its residents and businesses.  At the same time, the City does 

have to receive sufficient revenues to provide the public safety and other vital public services its 

residents demand.  That is a delicate balancing process that only elected government officials 

should make, and not one that a single-purpose, unelected federal agency like the FCC should 

intrude upon or second-guess. 
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V. THE NOI’S SUGGESTION THAT THE FCC HAS AUTHORITY 
TO INTRUDE INTO SECTION 253(c) RIGHT-OF-WAY 
COMPENSATION ISSUES OR NON-RF-RELATED WIRELESS 
SITING MATTERS UNDER SECTION 332(c)(7) IS WRONG AS A 
LEGAL AND A POLICY MATTER.  

The NOI states (at ¶¶ 51-58) that the FCC believes it has legal authority to construe, via 

rulemaking or otherwise, Sections 253 and 332(c)(7) to “improve rights of way and wireless 

facilities siting governance,” and to adjudicate rights of way disputes under Section 253.  The 

NOI is mistaken; Sections 253 and 332(c)(7) deny the FCC such authority. 

A. The FCC Lacks Legal Authority To Engage in Rulemaking or 
Adjudicate Disputes Concerning Right-of-Way Compensation 
or Management Under Section 253.  

The NOI’s suggestion that the FCC has authority to construe the ROW provisions of 

Section 253(c) via rulemaking and to adjudicate ROW disputes under Section 253(c) ignores the 

clear statutory language and legislative history to the contrary.  Congress intended that ROW 

compensation and management disputes under § 253(c) were to be left to the courts, not the 

FCC. 

1. Section 253 Does Not Apply to Non-Telecommunications 
Services Like Broadband.  

As a threshold matter, the NOI overlooks that Section 253(a) only applies to state or local 

laws, regulations or requirements that “may prohibit or have the effect of prohibiting the ability 

of any entity to provide any interstate or intrastate telecommunications service.”  (Emphasis 

added.)  Thus, on its face, Section 253(a) does not apply to state or local requirements that may 

have such an effect on the provision of non-telecommunications services.  And broadband, 
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which the FCC has classified as an “information service,” is just such a non-telecommunications 

service.13 

Contrary to the NOI’s suggestion (at ¶¶ 52 & 56-58), the FCC cannot rely on § 706 or on 

its general authority provisions in the Act (§§ 1, 4(i), 201(b) and 303(r)) to transform § 253’s 

language into a provision about non-telecommunications services like broadband. 

As the D.C. Circuit recently made clear in Comcast,14 Section 706 “does not delegate any 

regulatory authority” to the FCC.  More fundamentally, the NOI makes no effort, nor is it 

apparent what effort would be sufficient, to stretch the FCC’s Title I ancillary jurisdiction over 

broadband into the ability to rewrite § 253 to apply to broadband services.  As was the case in 

Comcast, the NOI does not, and cannot, establish that its proposed extension of § 253 to 

broadband is “reasonably ancillary to the Commission’s performance of its statutory mandated 

responsibilities.”15  And it would be strange, if not downright hypocritical, for the FCC to free 

broadband providers of the obligations of Title II by classifying their services as Title I 

information services while, at the same time, applying to Title I broadband providers one 

particular Title II provision – Section 253 – that happens to give a benefit to Title II carriers. 

Moreover, any FCC effort to extend the preemption reach of § 253 beyond its text to 

broadband services would run afoul of yet another well-established principle:  The FCC may not 

preempt state or local laws absent a “clear statement” in the Act granting it such authority.16  

Here, on its face, Section 253 only permits preemption in the limited circumstances set forth in 

§ 253(a), and those circumstances are restricted to state or local requirements prohibiting the 

provision of “telecommunications services,” which the FCC has ruled broadband services are 

                                                 
13 See, e.g., NCTA v. Brand X Internet Services, Inc., 545 U.S. 967 (2005). 
14 Comcast Corp. v. FCC, 600 F.3d 642, 659 (D.C. Cir. 2010). 
15 Comcast, 600 F.3d at 644 (quoting American Library Assn. v. FCC, 406 F.3d 689, 691-92 (D.C. Cir. 2005)). 
16 City of Dallas v. FCC, 165 F.3d 341, 348 (5th Cir. 1999) (quoting Gregory v. Ashcroft, 501 U.S. 452 (1991)). 
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not.  Neither § 253 nor any other provision of the Act contains a “clear statement” granting the 

FCC authority to preempt local ROW requirements relating to broadband services. 

2. Section 253(d) Deprives the FCC of Jurisdiction Over 
Section 253(c) Right-of-Way Matters.  

Section 253(d) gives the FCC authority to address alleged violations of § 253(a) and (b), 

but not ROW matters under § 253(c).  This was no accident or oversight.  To the contrary, 

Section 253(d)’s omission of Section 253(c) ROW matters was the product of a compromise 

amendment sponsored by Senator Gorton that was explicitly designed and intended to bar the 

FCC from § 253(c) ROW matters.17  “[A]ny challenge to [local ROW requirements must] take 

place in the Federal district court in that locality and . . . the Federal Communications 

Commission [should] not be able to preempt [local ROW requirements].”18 

3. “Fair and Reasonable” Right-of-Way Compensation 
Under Section 253(c) Encompasses Gross 
Revenue-Based Compensation.  

Even assuming arguendo that the Commission had any jurisdiction to construe § 253(c), 

any suggestion that “fair and reasonable” ROW compensation must be restricted, or closely 

related, to costs is not only at odds with § 253(c)’s language and legislature history, but also 

would embroil courts, the Commission, local governments and telecommunications providers in 

precisely the type of tedious and intrusive right-of-way compensation ratemaking proceedings 

that Congress intended § 253(c) to avoid. 

The NOI makes no serious effort to assess the plain-language meaning of the phrase “fair 

and reasonable compensation” in § 253(c).  Certainly the common and ordinary meaning of “fair 

and reasonable compensation” does not connote mere reimbursement of costs.  Black’s Law 

                                                 
17 141 Cong. Rec. S8213 (daily ed. July 13, 1995) (remarks of Senator Gorton). 
18 Id. 
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Dictionary at 283 (6th ed. 1991), for instance, defines the term “compensation” to mean 

“payment of damages; making amends; making whole; giving an equivalent or substitute of 

equal value . . . .  Consideration or price of a privilege purchased . . . giving back an equivalent in 

either money which is but the measure of value . . . recompense in value.” And Black’s Law 

Dictionary at 277 (7th ed. 1999), defines the terms “just compensation” and “adequate 

compensation” for use of property as “the property’s fair market value.”  (Emphasis added.) 

In common parlance, “fair and reasonable compensation,” means more than mere cost 

recovery.19   It is difficult to believe, for example, that if a municipal government were selling a 

parcel of land or a vehicle, or leasing office space in a municipal building, any “compensation” 

the municipality receives for that property would have to be limited to, or demonstrably related 

to, cost recovery, rather than fair market value.  Likewise, we seriously doubt that broadband 

providers would contend that they are entitled only to cost recovery,  rather than the prices they 

charge, as “fair and reasonable compensation” for the services they render. 

In enacting § 253(c), Congress is of course presumed to be aware of previous 

interpretations of similar language.  Lorillard v. Pons, 434 U.S. 575, 580-81 (1978).  Precedent 

construing analogous terms fully supports the district court’s construction of “compensation.” 

The Takings Clause of the Fifth Amendment, for instance, contains the very similar phrase “just 

compensation.”  And the law is clear that the “compensation” to which a person is entitled under 

                                                 
19 Although the Second Circuit suggested that the “statutory language is not dispositive,” that court also observed 
that “payment of rent as ‘compensation’ for the use of property does not strain the ordinary meanings of any of the 
words,” “commercial rental agreements commonly use gross revenue fees as part of the price term,” and 
“Congress’s choice of the term ‘compensation’ may suggest that gross revenue fees are permissible” under § 253(c).  
TCG New York, Inc. v. City of White Plains, 305 F.3d 67, 77 (2d Cir. 2002).  Moreover, the only example that White 
Plains gave for “compensation” being synonymous with costs – “‘compensatory’ damages in tort are designed to 
precisely offset the costs . . . inflicted by the tort,” id. – actually supports our reading of “compensation,” since 
compensatory damages clearly can include lost profits.  E.g., Humetrix, Inc. v. Gemplus S.C.A., 268 F.3d 910, 
918-19 (9th Cir. 2001); Silver Sage Partners, Ltd. v. City of Desert Hot Springs, 251 F.3d 814, 821 & n. 6 (9th Cir. 
2001); Yeti by Molly Ltd. v. Deckers Outdoor Corp., 259 F.3d 1101, 1107 (9th Cir. 2001). 
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the Takings Clause is not mere reimbursement of costs, but fair market value.  United States v. 

50 Acres of Land, 469 U.S. 24, 29 (1984).  The law is equally clear that local governments, no 

less than private parties, are entitled to fair market value as “compensation” under the Takings 

Clause.  Id. at 31 & n. 15. 

Moreover, § 253(c) was enacted against a backdrop of abundant precedent establishing 

that the “compensation” to which municipalities have historically been entitled from private 

businesses, like telecommunications providers, that place permanent, extensive facilities in the 

ROW is rent in the form of franchise or license-to-use fees, which have typically been based on 

the franchisee’s gross revenues.  In the directly analogous context of cable television franchise 

fees, for example, the Fifth Circuit held that the 5% franchise fee permitted by 47 U.S.C. § 542 is 

“essentially a form of rent, the price paid to rent use of right-of-ways.” City of Dallas, Texas v. 

FCC, 118 F.3d 393, 397 (5th Cir. 1997).  More generally, other courts across the nation, 

including the Supreme Court, have consistently reached the same conclusion for over one 

hundred years, in the context of both local telephone and local cable television franchises.20  

Furthermore, in public and private sectors, rent charges based on a percentage of the tenant’s 

gross revenues have long been an accepted and widely used method of calculating rent, because 

                                                 
20 E.g., City of St. Louis v. Western Union Tel. Co., 148 U.S. 92, 98 (1893) (franchise fee is rent for use of local 
rights-of-way); City of Plano v. Public Utilities Commission, 953 S.W.2d 416, 420 (Tex. App. 1997) (gross 
receipts-based franchise fee is rent for use of local rights-of-way); City of Albuquerque v. New Mexico Public 
Service Commission, 854 P.2d 348, 360 (N.M. 1993) (same); City of Montrose v. Pub. Utilities Comm’n, 629 P.2d 
619, 624 (Colo. 1981), related proceeding, 732 P.2d 1181 (Colo. 1987) (same); City of Richmond v. Chesapeake & 
Potomac Tel. Co. of Va., 140 S.E.2d 683, 687 (Va. 1965) (same); Pacific Tel. & Tel. Co. v. City of Los Angeles, 282 
P.2d 36, 43 (Cal. 1955) (same); Telesat Cablevision, Inc. v. City of Riviera Beach, 773 F. Supp. 383, 407 (S.D. Fla. 
1991) (same); Group W Cable, Inc. v. City of Santa Cruz, 669 F. Supp. 954, 962-63, 972-74 (N.D. Cal. 1987), 
rehearing denied, 679 F. Supp. 977, 979 (1988) (same); Erie Telecommunications, Inc. v. City of Erie, 659 F. Supp. 
580, 595 (W.D. Pa. 1987), aff’d on other grounds, 853 F.2d 1084 (3d Cir. 1988) (same). 
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gross revenue-based rent provides a reliable measure of the economic value of the leased 

property.21 

Viewed, as it must be, against the plain meaning of “compensation” and the historical 

backdrop of gross revenue-based franchise fees as a permissible form of “compensation” for use 

of local rights-of-way, there is simply nothing in the language of § 253(c) (or elsewhere in the 

Commissions Act, for that matter) remotely suggesting that Congress intended that provision to 

alter historical ROW compensation methods radically, much less to upset preexisting state or 

local laws authorizing gross revenue-based ROW fees.   

The legislative history unequivocally confirms that Congress specifically intended 

§ 253(c) to preserve the historical practice of gross revenue-based ROW fees.  The legislative 

history of the Barton-Stupak amendment in the House of Representatives is the key to 

understanding the meaning of “fair and reasonable compensation” in § 253(c).22  And if there is 

one conclusion on which both the proponents and the unsuccessful opponents of the 

Barton-Stupak amendment agreed, it was that gross revenue-based fees were a permissible form 

of “compensation” under what is now § 253(c).  The debate began with Rep. Barton, one of the 

amendment’s sponsors, who made clear that one of the primary purposes of the amendment was 

to prevent the federal government from telling local governments how to set compensation levels 

for local rights-of-way: 

                                                 
21 White Plains, 305 F.3d at 77.  For examples of gross receipts-based franchisee fees, see, e.g., cases cited in note 
20, supra.  See also 12 McQuillin Mun. Corp. §34.53 at 202 (3d ed. 2006).  For examples of private commercial 
leases where rent is based on the tenant’s gross receipts, see, e.g., Scot Properties, Ltd. v. Wal-Mart Stores, Inc., 138 
F.3d 571, 572 (5th Cir. 1998) (construing commercial retail lease where rent is based on a percentage of lessee’s 
gross sales); State of Texas v. Ralph Watson Oil Co., 738 S.W. 2d 25, 27 (Tex. App. 1987) (evidence of sales 
volume can be used as a factor in determining value of land upon which business sits); In re Peaches Records and 
Tapes, Inc., 51 B.R. 583, 590 (Bankr. 9th Cir. 1985) (percentage of gross sales is one of the means adopted by the 
parties to measure the rental value of the property). 
22 See New Jersey Payphone Assn. v. Town of West New York, 299 F.3d 235, 246-47 n.7 (3rd Cir. 2002) (relying on 
the Barton-Stupak floor debate to interpret § 253(c)); White Plains, 305 F.3d at 80 (relying on Barton-Stupak 
amendment’s elimination of “parity” provision to construe § 253(c)). 
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“[The Barton-Stupak amendment] explicitly guarantees that cities 
and local governments have the right to not only control access 
within their city limits, but also to set the compensation level for 
the use of that right-of-way . . . .  The Chairman’s amendment has 
tried to address this problem.  It goes part of the way, but not the 
entire way.  The Federal Government has absolutely no business 
telling State and local government how to price access to their 
local right-of-way.”23 

Rep. Fields then rose in opposition to the amendment, complaining that it would allow 

municipalities to impose on telecommunications providers what he felt were excessive gross 

revenue-based ROW fees in the range of “up to 11% percent.”24  The amendment’s other 

sponsor, Rep. Stupak, replied, defending gross revenue-based fees: 

“Mr. Chairman, we have heard a lot from the other side about 
gross revenues.  You are right.  The other side is trying to tell us 
what is best for our local units of government.  Let local units of 
government decide this issue.  Washington does not know 
everything.  You have always said Washington should keep their 
nose out of it . . . .  This is a local control amendment, supported 
by mayors, State legislatures, counties, Governors.”25 

Finally, and perhaps most revealingly, Rep. Bliley spoke in opposition to the 

Barton-Stupak amendment.  Mr. Bliley’s remarks make clear that neither the Barton-Stupak 

amendment, nor even the “parity language” that it replaced, was intended to preempt gross 

revenue-based fees: 

“I commend the gentleman from Texas [Mr. Barton], I commend 
the gentleman from Michigan [Mr. Stupak] who worked tirelessly 
to try to negotiate an agreement. 
 
The cities came back and said 10 percent gross receipts tax.  
Finally they made a big concession, 8 percent gross receipts tax.  
What we say is charge what you will, but do not discriminate.  If 
you charge the cable company 8 percent, charge the phone 

                                                 
23 141 Cong. Record H8460 (daily ed. Aug. 4, 1995) (remarks of Rep. Barton) (emphasis added). 
24 Id. at H8461 (remarks of Rep. Fields).   
25 ld. at H846l (remarks of Rep. Stupak). 
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company 8 percent, but do not discriminate.  That is what they do 
here, and that is wrong.”26 

 
Two conclusions are apparent:  First, both proponents and opponents of the 

Barton-Stupak amendment agreed that the amendment permitted gross revenue-based 

right-of-way fees and eliminated federal second-guessing of the reasonableness of locally set 

fees.  And second, the House certainly did not share Rep. Field’s distaste for gross revenue-based 

fees, for after hearing his concerns, it overwhelmingly adopted the Barton-Stupak amendment by 

a 338 to 86 vote.27   

In short, to construe “fair and reasonable compensation” in § 253(c) as not encompassing 

gross revenue-based fees would improperly subvert the clear will of Congress, as evidenced by 

§ 253(c)’s plain language and legislative history. 

B. The FCC Lacks Authority to Construe or Adjudicate the 
Non-RF-Related Provisions of § 332(c)(7).  

As the Commission is no doubt aware, several cities argued in the Shot Clock proceeding, 

and are currently arguing in the pending appeal of the Shot Clock Ruling, that Section 

332(c)(7)(A) and 332(c)(7)(B)(v) explicitly bar the FCC from construing, adjudicating or 

enforcing any of the non-radiofrequency (“RF”)-related provisions of Section 332(c)(7)(B).28  

We will not repeat those arguments here, but merely incorporate by reference the Opposition and 

Reply Comments of the City of San Antonio, Texas, filed in the Shot Clock proceeding, WT 

Docket No. 08-165. 

                                                 
26 Id. (remarks of Rep. Bliley). 
27 Id. at H8477 (recorded vote). 
28 See Opposition of the City of San Antonio, Petition for Declaratory Ruling to Clarify Provisions of 
Section 332(c)(7)(B), WT Docket No. 08-165 (“Shot Clock proceeding”) (filed Sept. 29, 2008); Reply Comments of 
the City of San Antonio (filed Oct. 14, 2008); Declaratory Ruling, Shot Clock proceeding, 24 FCC Rcd 13994 
(2009), petitions for review pending sub nom. City of Arlington, Texas v. FCC, No. 10-60039 (5th Cir. filed Jan. 14, 
2010). 
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C. Even if the FCC Had Legal Authority To Construe or 
Enforce Section 253(c) or 332(c)(7)(B), It Would Be 
Unsound Policy To Do So.  

Even if the FCC has the authority to construe, adjudicate or enforce Section 253(c) or 

332(c)(7)(B) as the NOI suggests (which it does not), it would be imprudent for the FCC to do 

so.  ROW and zoning matters are inherently fact-intensive and reflect unique local conditions 

and interests.  In particular, ROW and zoning requirements necessarily reflect a balancing of 

other vital governmental interests – from public safety, to efficient transportation, to historical 

preservation, to the fiscal health of local governments – beyond simply promoting the 

widespread availability of broadband.  The FCC has no expertise or understanding of, and thus 

no reasoned way of balancing, these interests against the interest in promoting broadband.  Yet 

such a balancing is precisely what § 253(c) and § 332(c)(7), by their terms, require. 

There simply is no “one size fits all” federal solution.  That is why ROW disputes under 

§ 253(c) and non-RF-related wireless siting disputes under § 332(c)(7) are best left to the courts.  

Courts are the only reviewing bodies having familiarity with all of the interests at stake, and the 

ability to find and weigh the specific facts of each case. 
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CONCLUSION 

For the foregoing reasons, the Commission should find that local ROW and zoning 

requirements are no obstacle to broadband deployment that would justify any FCC action.  After 

making such a finding, the Commission should terminate this proceeding. 

Respectfully submitted, 

/s/   Tillman L. Lay 
   Tillman L. Lay 

SPIEGEL & MCDIARMID LLP 
1333 New Hampshire Avenue, NW 
Washington, DC 20036 
(202) 879-4000 
 
Counsel for the City of Eugene, Oregon 
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The Cities of San Antonio, Texas; Eugene, Oregon; Bowie, Maryland; Huntsville, 

Alabama; and Knoxville, Tennessee (collectively, “Cities”), submit these reply comments in 

response to the Commission’s Notices of Proposed Rulemaking and Notices of Inquiry in the 

above-captioned dockets,1 as well as the opening comments filed in those dockets.  

I. INTRODUCTION AND SUMMARY 

Industry comments make clear its members’ objective: to seize onto the Wireless 

NPRM/NOI and the Wireline NOI as a vehicle to transform the Commission into both (1) a 

national land use zoning board to oversee local land use authorities, and where necessary, “deem 

granted,” local wireless facility siting applications, and (2) a national right-of-way (“ROW”) 

access and rate regulation oversight board to promote telecommunications and broadband 

providers’ subsidized access to state and local ROW, infrastructure and other property. In other 

words, industry, admittedly encouraged by some statements from Commission members, wants 

to transform the Commission into a regulator of state and local governments, rather than a 

regulator of communications service providers. 

The Commission, having cracked open this door, must now firmly shut it. Fidelity to the 

rule of law, as opposed to the personal policy preferences of an unelected Commission, requires 

no less. 

                                                 

1 In re Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure Inv., 
WT Docket No. 17-79, Notice of Proposed Rulemaking (“Wireless NPRM”) and Notice of Inquiry 
(“Wireless NOI”), 32 FCC Rcd. 3330 (Apr. 21, 2017) (collectively “Wireless NPRM/NOI”); In re Accelerating 
Wireline Broadband Deployment by Removing Barriers to Infrastructure Inv., WC Docket No. 17-84, Notice of 
Proposed Rulemaking, Notice of Inquiry (“NOI”), and Request for Comment, 32 FCC Rcd. 3266, 3296-3301 
(Apr. 21, 2017) (“Wireline NOI”). 
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Regardless of the policy merits of the Wireless NPRM/NOI and Wireline NOI proposals 

(and we see little or none in most of them), virtually all of those proposals are at clear odds with 

the plain language and legislative history of Sections 332(c)(7) and 253, as well as court 

precedent and prior Commission precedent construing those provisions. A Congress that thought 

that it was giving the courts “exclusive jurisdiction over all [non-RF-related] disputes arising 

under [Section 332(c)(7)]”2 would be surprised to learn that the Commission has jurisdiction not 

only to set uniform, irrebuttable nationwide shot clocks, but also to back them up with a 

Commission-imposed “deemed granted” remedy. And both Congress and the courts that have 

construed Sections 253 and 332(c)(7) to date would be equally surprised to learn that those 

statutes give the Commission authority not only to adopt rate regulation rules for the pricing of 

state and local ROW and other public property, but also to grant access to that property without 

the consent of the state or local government. 

Yet those are precisely the sweeping propositions that the Wireless NPRM/NOI and 

Wireline NOI offered, and that industry has rushed to endorse in their opening comments. In the 

words of now-Justice Gorsuch, the Wireless NPRM/NOI and Wireline NOI proposals would 

permit the Commission: 

[T]o swallow huge amounts of core judicial and legislative power 
and concentrate federal power in a way that seems more than a 
little difficult to square with the Constitution of the framers’ 
design.3 

The Commission should step back from the precipice, and trust the courts to handle disputes 

under Section 253(c) and Section 332(c)(7), as Congress intended. 

                                                 

2 H.R. Rep. No. 104-458, at 208 (1996) (Conf. Rep.) (“Conference Report”).  
3 Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 1149 (10th Cir. 2016) (Gorsuch, J., concurring).  
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II. THE WIRELESS NPRM AND NOI (Docket No. 17-79). 

A. The Record Makes Plain that the Wireless NPRM’s “Deemed Granted” 
and Shortened Shot Clock Proposals Would Be Unwise Policy and 
Beyond the Commission’s Legal Authority to Adopt. 

As expected, wireless industry commenters praised and endorsed the Wireless NPRM’s 

proposals to construe Section 332(c)(7) of the Communications Act to permit the Commission to 

adopt a “deemed granted” remedy for a locality’s failure to meet the “shot clock” deadline, and 

to shorten those shot clocks further. But as we and other local government commenters pointed 

out,4 the Wireless NPRM’s “deemed granted” and shortened shot clock proposals cannot be 

squared with Section 332(c)(7)’s plain language, its legislative history, the Commission’s own 

reasoning in the Shot Clock Order,5 the Fifth Circuit’s reasoning in upholding the Shot Clock 

Order,6 the Commission’s reasoning in the 2014 Infrastructure Order,7 or the Fourth Circuit’s 

reasoning in upholding that order. In essence, both the Wireless NPRM’s proposals, and 

industry’s support of them, rest on the untenable (and for that reason apparently largely 

unspoken) premise that there is no real difference between the language of Section 332(c)(7) and 

the language of Section 6409(a) of the Spectrum Act. That patently false premise cannot be 

accepted by a Commission that follows the law that Congress has enacted, rather than rewriting 

that law to be what the Commission or industry might prefer Congress had enacted. 

                                                 

4 See, e.g., Cities Comments, Exs. A and B. Comments of Smart Communities and Special Districts Coalition at 
37-55, Wireless NPRM/NOI (“Smart Communities Comments, Wireless NPRM/NOI”).  
5 In re Petition for Declaratory Ruling to Clarify Provisions of Section 332(c)(7) to Ensure Timely Siting Review 
and to Preempt Under Section 253 State and Local Ordinances that Classify All Wireless Siting Proposals as 
Requiring a Variance, Declaratory Ruling, WT Docket No. 08-165, 24 FCC Rcd. 13994 (Nov. 18, 2009) (“Shot 
Clock Order”). 
6 City of Arlington v. FCC, 668 F.3d 229 (5th Cir. 2012) (“Arlington”), aff’d, 133 S. Ct. 1863 (2013). 
7 In re Acceleration of Broadband Deployment by Improving Wireless Facilities Siting Policies, WT Docket 
No. 13-328, Report and Order, 29 FCC Rcd. 12865 (Oct. 21, 2014) (“2014 Infrastructure Order”). 
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1. The proposed “deemed granted” remedy for missing shot clock 
deadlines is flatly at odds with Section 332(c)(7)’s language and 
legislative history. 

Although industry commenters supported one or more of the Wireless NPRM’s “three 

options” (¶ 9) for rationalizing Commission adoption of a “deemed granted” remedy where a 

locality fails to act within the shot clock deadline, their support for the Wireless NPRM’s 

“deemed granted” proposal cannot overcome the proposal’s many fatal legal flaws. “Deemed 

granted” proponents also overlook the counterproductive effects of such an inflexible, “one size 

fits all” remedy. 

a) The “deemed granted” remedy would be flatly contrary to 
Section 332(c)(7)’s plain language and legislative history. 

Whether dressed up as an “irrebuttable presumption” (¶¶ 10-13), a “lapse of state and 

local governments’ authority” (¶ 14), or a “preemption rule” (¶¶ 15-16), the Wireless NPRM’s 

“deemed granted” proposals cannot be squared with Section 332(c)(7)’s plain language or 

legislative history. Nor can those proposals be squared with the courts’ or the Commission’s own 

prior interpretation of both Section 332(c)(7) of the Communications Act and Section 6409(a) of 

the Spectrum Act. A “fresh look” (Wireless NPRM ¶ 9) is not a free pass, absolving the 

Commission from complying with the statute’s language or engaging in reasoned decision 

making. 

The flaws in the Wireless NPRM’s legal analysis are numerous. Among the flaws, in no 

particular order: 

First, the Wireless NPRM’s suggestion (¶ 12, emphasis removed) that Section 

332(c)(7)(B)(ii)’s language—“taking into account the nature and scope of such request”—even 

when coupled with Section 332(c)(7)(B)(v)’s court remedy, “does not necessarily mean that a 
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reviewing court ‘must consider the specific facts of individual applications,’” conflicts with the 

Shot Clock Order. The Shot Clock Order provides: 

Section 332(c)(7)(B)(v) states that when a failure to act has 
occurred, aggrieved parties should file with a court of competent 
jurisdiction within 30 days and that “[t]he court shall hear and 
decide such action on an expedited basis.” This provision indicates 
Congressional intent that courts should have the responsibility to 
fashion appropriate case-specific remedies . . . . While we agree 
that injunctions granting applications may be appropriate in many 
cases, the proposals in personal wireless siting applications and the 
surrounding circumstances can vary greatly. 

Shot Clock Order ¶ 39. Although the Commission can change its mind about the meaning of a 

statute, it must provide a reasoned explanation for doing so. None exists here.  

Second, the Wireless NPRM’s tentative conclusion also conflicts with the reasoning of 

the Fifth Circuit’s decision in Arlington upholding the Shot Clock Order. The Fifth Circuit  

ruled that the Shot Clock Order’s presumptive shot clocks were consistent with “[Section] 

332(c)(7)(B)(ii)’s command that what constitutes a ‘reasonable period of time’ should be 

determined by taking into account ‘the nature and scope of such request.’” Arlington, 

668 F.3d at 258. According to the Fifth Circuit, this is so precisely “because”: 

[T]he 90– and 150–day time frames do not eliminate the 
individualized nature of an inquiry into the reasonableness of a 
state or local government’s delay. The time frames do provide the 
FCC’s guidance on what periods of time will generally be 
“reasonable” under the statute, of course, and they might prove 
dispositive in the rare case in which a state or local government 
submits no evidence supporting the reasonableness of its actions. 
But in a contested case, courts must still determine whether the 
state or local government acted reasonably under the circumstances 
surrounding the application at issue. 

Id. (emphasis added). The court further stated: 

[W]e believe the cities’ challenges to the reasonableness of the 90–
and 150–day time frames stem from a misunderstanding of the 
time frames’ effect on the wireless zoning application process. We 
do not read the Declaratory Ruling as creating a scheme in which 



6 

a state or local government’s failure to meet the FCC’s time 
frames constitutes a per se violation of § 332(c)(7)(B)(ii). The time 
frames are not hard and fast rules but instead exist to guide courts 
in their consideration of cases challenging state or local 
government inaction. 

Id. at 259 (emphasis added).  

In other words, both the Commission and the Fifth Circuit justified the shot clocks being 

consistent with Section 332(c)(7)(B)(ii) and (v) on the grounds that the shot clocks were 

presumptive only, and would be applied by courts, not the FCC, in individualized cases under 

Section 332(c)(7)(B)(v). Neither the Wireless NPRM nor industry commenters offer any 

plausible explanation as to how the proposed “deemed granted” remedy is consistent with the 

rationale of the Shot Clock Order or the Arlington decision. 

Third, as the Wireless NPRM all but concedes (¶ 16), the “deemed granted” proposal is 

flatly inconsistent with the Conference Report statement the “[i]t is the intent of the conferees 

that other than under Section 332(c)(7)(B)(iv) . . . the courts shall have exclusive jurisdiction 

over all . . . disputes arising under this section.”8 The Wireless NPRM seeks to sidestep this 

problem by suggesting that the Conference Report passage is somehow inconsistent with the 

Commission’s obligations under the Communications Act, but it points to nothing in the Act that 

is at all inconsistent with the Conference Report passage, and ignores the plain language of 

Section 332(c)(7)(B)(v), which is perfectly consistent with the Conference Report passage. The 

Wireless NPRM’s “deemed granted” proposal, in contrast, would resurrect precisely what 

Congress rejected in the Conference Report’s final Section 332(c)(7) language, as Justice Breyer 

has noted: 

                                                 

8 Conference Report at 207-08.  
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Congress initially considered a single national solution, namely, a 
Federal Communications Commission wireless tower siting policy 
that would pre-empt state and local authority . . . . But Congress 
ultimately rejected the national approach and substituted a system 
based on cooperative federalism . . . . State and local authorities 
would remain free to make siting decisions. They would do so, 
however, subject to minimum federal standards—both substantive 
and procedural—as well as federal judicial review.9 

As the Supreme Court more recently held in T-Mobile South, LLC v. City of Roswell, 

135 S.  Ct. 808, 816 (2015), this “system of ‘cooperative federalism,’” coupled with Section 

332(c)(7)(A)’s savings clause, means that “the enumerated limitations [on state and local 

authority in Section 332(c)(7)(B)(i)-(v)] set[s] out an exclusive list,” and Section 

332(c)(7)(B)(v)’s provision permitting parties to seek court review is on that “exclusive list,” id. 

at 822.10 FCC displacement or supplanting of Section 332(c)(7)(B)(v)’s court remedy, however, 

is not on that “exclusive list.” 

Fourth, the “exclusive jurisdiction” passage in the Conference Report is not, as the 

Wireless NPRM misleadingly suggests (¶16), an isolated “statement, standing alone.” Rather, it 

is part of an entire paragraph stating that, unlike the rejected wireless siting provision in the 

House version of the bill, Section 332(c)(7) was specifically intended to take all non-RF-related 

wireless siting disputes out of the Commission’s hands and place them in the hands of the courts: 

The conference agreement creates a new section 704 which 
prevents Commission preemption of local and State land use 
decisions and preserves the authority of State and local 
governments over zoning and land use matters except in the 
limited circumstances set forth in the conference agreement. The 
conference agreement also provides a mechanism for judicial 
relief from zoning decisions that fail to comply with the provisions 

                                                 

9 City of Rancho Palos Verdes v. Abrams, 544 U.S. 113, 128 (2005) (Breyer, J., joined by O’Connor, Souter and 
Ginsburg, JJ., concurring). 
10 We note that the T-Mobile South decision therefore dooms the Wireless NPRM’s (¶ 14) proposed “lapse 
of . . . authority” interpretation of Section 332(c)(7)(A). 



8 

of this section. It is the intent of the conferees that other than under 
section 332(c)(7)(B)(iv) of the Communications Act of 1934 as 
amended by this Act and section 704 of the Telecommunications 
Act of 1996 the courts shall have exclusive jurisdiction over all 
other disputes arising under this section. Any pending Commission 
rulemaking concerning the preemption of local zoning authority 
over the placement, construction or modification of CMS facilities 
should be terminated.11 

Fifth, contrary to the Wireless NPRM’s suggestion (¶13), the reasoning of both the 

Commission’s 2014 Infrastructure Order in adopting a “deemed granted” remedy for 

Section 6409(a) violations, and the Fourth Circuit’s decision upholding that order, refute, rather 

than support, any argument that a Commission-imposed “deemed granted” remedy is consistent 

with Section 332(c)(7). In the 2014 Infrastructure Order (¶ 227), the Commission specifically 

relied on Section 6409(a)’s “may not deny, and shall approve,” language in justifying the 

“deemed granted” remedy. So did the Fourth Circuit in upholding that remedy. Montgomery 

County v. FCC, 811 F.3d 121, 126 (4th Cir. 2015) (“To implement the Spectrum Act’s mandate 

that localities ‘shall approve’ facility-modification requests covered by Section 6409(a), the 

Order establishes a so-called ‘deemed granted remedy.’”). 

Unlike Section 6409(a), Section 332(c)(7) contains no “may not deny, and shall 

approve,” language. Lacking the statutory language that forms the basis for a “deemed granted” 

remedy, Section 332(c)(7) countenances no Commission-imposed “deemed granted” remedy. 

The Wireless NPRM’s contrary assertion (¶ 13) that “Section 332(c)(7)(B)(ii) and (v) [are not] 

materially different from [Section 6049(a) of] the Spectrum Act in this regard” is simply, and 

flatly, incorrect. 

                                                 

11 Conference Report at 207-08 (emphasis added). 
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Sixth, applying a mandatory “deemed granted” remedy for any “failure to act” claim is in 

irreconcilable conflict with Section 332(c)(7)(B)’s language and structure. Unlike 

Section 6409(a), where a locality “may not deny, and shall approve,” an eligible facility 

application, Section 332(c)(7) leaves a locality free to deny a wireless siting application unless a 

denial would prohibit service, or would be unreasonably discriminatory, impermissibly based on 

RF emission concerns, or inconsistent with Section 332(c)(7)(B)’s procedural protections. But as 

both the Commission12 and the courts have made clear,13 a locality’s failure to comply with 

Section 332(c)(7)(B)’s procedural protections does not mean that a court should necessarily issue 

an injunction ordering the locality to grant the permit. 

Yet that is precisely what a “deemed granted” remedy, imposed by the Commission on 

the courts, would do. It would mean, for example, that if a locality misses the shot clock 

deadline, the applicant is ipso facto entitled to build the facility, even if the applicant cannot 

show that denial would constitute a prohibition, or would be unreasonably discriminatory, or 

even if the facility will not be built in compliance with basic public safety, building code or 

camouflage requirements that no one even suggests are inconsistent with Section 332(c)(7)(B). 

In other words, Section 332(c)(7) is not Section 6409(a), yet the Wireless NPRM’s 

“deemed granted” proposal improperly presumes that it is. 

b) The “Deemed Granted” Remedy Represents Unsound and 
Counterproductive Policy. 

The Wireless NPRM offers no justification as to why the shot clock presumptions 

adopted in the Shot Clock Order are inadequate, or why a “deemed granted” remedy should 

                                                 

12 See, e.g., Shot Clock Order ¶ 39.  
13 See, e.g., T-Mobile South, 135 S. Ct. at 819 (Alito, J., concurring) (“Nothing we say today should be read to 
suggest that when a locality has erred, the inevitable remedy is that a tower must be built.”).  
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supplant the shot clock presumption. And industry commenters offer no reasonable or legally 

cognizable justification, either. 

To be sure, industry commenters claim that a Commission-imposed “deemed granted” 

remedy is needed because the judicial remedy provided by Section 332(c)(7)(B)(v) is too costly 

and time-consuming.14 But whether or not that is true (we think not), that is an argument to be 

made to Congress, not the Commission. Congress provided the expedited judicial remedy about 

which industry commenters complain. “Congress could adopt such a [FCC-based ‘deemed 

granted’ remedy] if it were so inclined, but it did not do so in this statute. It is not [the court’s or 

the Commission’s] place to legislate another approach.”15 

But even if the Commission had the authority to adopt a “deemed granted” remedy 

(which it does not), that remedy would likely be counterproductive to the Commission’s  

and industry’s claimed goals: to minimize litigation, save costs, or speed permit issuance. 

A Commission-imposed “deemed granted” remedy would leave a locality facing an impending 

shot clock deadline with only one option to preserve its rights: deny the application before the 

shot clock expires and force the applicant to sue under Section 332(c)(7)(B)(v). As noted above, 

unlike the case with Section 6409(a), denial is an option for the local authority under Section 

332(c)(7). Thus, a Commission-imposed “deemed granted” remedy would likely lead to more, 

not less, litigation under Section 332(c)(7). 

2. There is no basis for further shortening the current shot 
clocks. 

Not surprisingly, most, if not all, industry commenters supported shortening the Shot 

Clock Order’s 90– and 150–day presumptive deadlines. But other than their self-interested desire 

                                                 

14 See, e.g., Mobile Future Comments at 6-7, Wireless NPRM/NOI.  
15 T-Mobile South, 135 S. Ct. at 818. 
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to make all shot clocks as short as possible (and to back them up with a “deemed granted” 

remedy), they offer nothing remotely suggesting why the current 90– and 150–day shot clocks 

are too long, or how circumstances have changed since the 2009 Shot Clock Order that would 

justify findings that localities are acting, or can be reasonably expected to act, more quickly now 

than they could eight years ago, or how what was presumptively reasonable eight years ago is 

now somehow presumptively unreasonable—perhaps even conclusively so. 

Moreover, the Wireless NPRM and its industry supporters seem blissfully unaware that 

Section 332(c)(7) and Section 6409 are two very different, and very differently worded, statutes. 

Therefore, seeking to “harmonize the shot clocks for applications that are not subject to 

[Section 6409(a)] with those that are” (Wireless NPRM ¶ 18) would be nothing more than an 

impermissible Commission rewrite of both Section 6409(a) and Section 332(c)(7). 

By its terms, Section 6409(a) only applies for modification to eligible facilities 

requests—i.e., applications for modification of an existing tower or base station that do not 

“substantially change the physical dimensions” of the tower or base station. In contrast, the 

current 90–day collocation shot clock implementing Section 332(c)(7)(B)(ii) applies to (among 

other things) collocation requests that would “substantially change the physical dimensions” of 

the existing facility. Erasing that distinction would impermissibly rewrite and expand 

Section 6409(a), and coupled with the proposed new “deemed granted” remedy, essentially 

rewrite Section 332(c)(7)(B) to be nothing more than a mimic of Section 6409(a). 

Only Congress, not an unelected Commission, has the authority to rewrite 

Sections 332(c)(7) and 6409(a) in this manner. 
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B. The Commission Should Decline to Act on the Wireless NOI Proposals. 

1. The Intersection of Sections 253(a) and 332(c)(7) is the Null 
Set. 

The answer to almost all of the Wireless NOI’s queries on this issue is found in the plain 

language of Section 332(c)(7)(A), which forbids application of Section 253 in any way that 

would “limit or affect” local authority over wireless siting decisions. In other words, where 

Section 332(c)(7) applies, Section 253 does not.16 

Moreover, while the “prohibition” language in Section 253(a) and 

Section 332(c)(7)(B)(i)(II) is similar, prohibitive effect is determined differently in each, and for 

good reason. As noted in our opening comments,17 ROW access is an essential facility for 

installing wireline facilities and providing wireline service; it is not for installing wireless 

facilities (even small cell facilities) or for providing wireless service. As a result, “prohibitive 

effect” in the case of Section 332(c)(7)(B) must always include a factual assessment of the 

provider’s wireless service coverage, as well as the availability of alternative sites (on both 

public and private property) where the proposed facilities could be installed and still provide 

adequate coverage.  

2. “Prohibit or Have the Effect of Prohibiting” Requires a 
Showing of Actual Prohibitory Effect.  

As we and others explained in our opening comments, the supposed conflicts in court 

interpretations of the “prohibition” language in Sections 253(a) and 332(c)(7)(B) are illusory.18 

The Commission cannot, consistent with the statute’s language, rewrite “prohibit” to mean 

                                                 

16 See, e.g., Cities Comments, Ex. A at 10-12.  
17 Id. at 12-14.  
18 See, e.g., Cities Comments, Ex. B at 25-28; Smart Communities Comments at 58-62, Wireless NPRM/NOI.  
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anything that imposes any kind of cost or with which a provider would prefer not to have to 

comply. 

3. The “Proprietary Exception” to Sections 253 and 332(c)(7) 
Must Be Preserved. 

The Commission cannot, consistent with the Fifth or Tenth Amendments, eliminate the 

“proprietary exception” to Sections 332(c)(7) and 253—an exception that courts have repeatedly 

recognized.19 There is simply nothing in either provision’s plain language or legislative history 

remotely suggesting any congressional intent to grant telecommunications providers (wireless or 

wireline) a mandatory federal right to install their facilities on property that does not belong to 

them. That is why the “proprietary exception” exists, and why it must be preserved.  

4. Compliance with utility undergrounding requirements is not 
“unreasonable discrimination.” 

The Wireless NOI asks (¶ 98) whether local utility undergrounding requirements should 

implicate Section 253 or 332(c)(7). The clear answer is no. Utility undergrounding requirements 

serve vital public safety, utility reliability and community aesthetics interests. These are 

compelling, generally applicable interests that pre-date, and have nothing to do with, wireless 

facility deployment, but which would be substantially frustrated if wireless providers were 

allowed to erect new poles in the ROW after all other utility poles were removed for 

undergrounding.  

Moreover, undergrounding projects can cost local governments and their taxpayers 

millions of dollars. That value of that public investment would be substantially diminished if 

wireless providers were thereafter permitted to erect new poles in the underground district ROW. 

Unless wireless facility providers would be willing to reimburse local governments and 
                                                 

19 See, e.g., Cities Comments, Ex. A at 14-15, Ex. B at 21-22; Smart Communities Comments at 62-65, Wireless 
NPRM/NOI.  
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taxpayers for the undergrounding costs that their local government has incurred, then of course a 

locality should be able to “deny applications to construct new above-ground wireless structures” 

(Wireless NOI ¶ 98) in ROW areas where utilities have been placed underground. 

Nothing in Sections 253 and 332(c)(7) suggests that Congress intended to give wireless 

providers, and only wireless providers, preferred or special access to local ROW or other public 

property that neither utilities nor landline telecommunications service providers enjoy. There is 

much more private property than ROW property in most locations; that property remains as an 

alternative for siting wireless facilities after utility undergrounding.  

III. THE WIRELINE NOTICE OF INQUIRY (Docket No. 17-84). 

A. The Commission Lacks Legal Authority to Adopt Prospective Rules 
under Section 253 that Preempt State and Local Governments’ 
Regulation of ROW Matters. 

As several commenters explained in their opening comments, Section 253 only grants the 

Commission authority to undertake case-by-case, retrospective preemption of specific state or 

local statutes, regulations, or legal requirements.20 It does not provide the Commission with 

authority to preempt state and local statutes, regulations or legal requirements through 

prospective rulemaking. Section 253(d) sets forth the circumstances under which the 

Commission is permitted to address certain State and local actions that are inconsistent with 

Sections 253(a) and 253(b): 

If, after notice and an opportunity for public comment, the 
Commission determines that a State or local government has 
permitted or imposed any statute, regulation, or legal requirement 
that violates subsection (a) or (b) of this section, the Commission 
shall preempt the enforcement of such statute, regulation, or legal 

                                                 

20 See, e.g., Comments of the National Association of Regulatory Utility Commissioners at 10, Wireline NOI; 
Comments of Public Knowledge at 17, Wireline NOI; Comments of the California Public Utilities Commission 
at 9-11, Wireline NOI.  



15 

requirement to the extent necessary to correct such violation or 
inconsistency.21 

To be sure, as several industry commenters note, the Commission typically has broad 

discretion to decide whether to act through adjudication or rulemaking. Here, however, that 

general discretion is constrained, because Congress specifically intended Section 253(d) to 

provide a clear limit on the Commission’s preemption authority under Section 253. The 

Commission may not preempt state or local laws absent a “clear statement” from Congress 

granting it such authority,22 and here Congress’s “clear statement” regarding the Commission’s 

authority to preempt state and local laws inconsistent with Sections 253(a) and 253(b) is 

specifically provided for in Section 253(d).  

Furthermore, Section 253(c) explicitly preserves state and local governments’ authority 

to manage the public rights-of-way and require fair and reasonable compensation for their use.23 

While Section 253(d) gives the Commission authority to address specific alleged violations of 

Sections 253(a) and (b), it explicitly excludes Section 253(c) ROW matters from the scope of the 

Commission’s Section 253 authority. Section 253(d)’s omission of Section 253(c) ROW matters 

was deliberate. It was the product of a compromise amendment sponsored by Senator Gorton 

that was explicitly intended to bar the Commission from intruding on Section 253(c) ROW 

matters.24 “[A]ny challenge to [local right-of-way requirements must] take place in the Federal 

                                                 

21 47 U.S.C. § 253(d) (emphasis added).  
22 City of Dallas v. FCC, 165 F.3d 341, 347-48 (5th Cir. 1999) (quoting Gregory v. Ashcroft, 501 U.S. 452 (1991)). 
23 In full, Section 253(c) provides: 

Nothing in this section affects the authority of a State or local government to manage the public 
rights-of-way or to require fair and reasonable compensation from telecommunications providers, 
on a competitively neutral and nondiscriminatory basis, for use of public rights-of-way on a 
nondiscriminatory basis, if the compensation required is publicly disclosed by such government. 

47 U.S.C. § 253(c).  
24 141 Cong. Rec. S8213 (daily ed. June 13, 1995) (remarks of Senator Gorton).  
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district court in that locality and . . . the Federal Communications Commission [should] not be 

able to preempt [local ROW requirements].”25 Thus, even if the Commission could “construe § 

253(d) to permit rulemaking,”26 as some industry commenters suggest, the statute would 

nevertheless require that any such rulemaking exclude Section 253(c) ROW management and 

compensation matters.  

B. The Commission Cannot and Should Not Adopt Rules Prohibiting 
Allegedly Excessive Fees. 

Despite Section 253(d)’s denial of Commission authority to promulgate prospective rules 

under Section 253 to address local governments’ exercise of their ROW management and 

compensation authority, industry commenters’ opening comments offer various requests for the 

Commission to address allegedly excessive fees. In particular, industry asks that the Commission 

(1) prohibit rent-based ROW fees, and (2) prohibit local governments from applying 

ROW-related fees to cable operators using the ROW to provide non-cable services.  

Ultimately, these requests are a plea for federally-mandated, subsidized access to public 

property for industry’s private, profit-making use. These requests have no basis in federal law, 

and neither is factually supported by the record before the Commission. The text and legislative 

history of Section 253(c) make plain that fair and reasonable compensation encompasses 

rent-based fees. Likewise, the Cable Act does not bar local governments from charging cable 

operators for the use of public rights-of-way to provide telecommunications and other non-cable 

services; the Communications Act grants cable operators no federal right to use the public ROW 

to provide non-cable services free of charge. Moreover, there is simply no factual support for the 

                                                 

25 Id.  
26 Comments of AT&T Services, Inc. at 70, Wireline NOI. 
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notion that rent-based ROW fees for the use of the public ROW are inhibiting or prohibiting the 

deployment of broadband technology or the provision of broadband services.  

At the outset, we note that much of the purported legal basis in the Wireline NOI would 

evaporate should the Commission move forward with its proposal to reclassify broadband as an 

“information service” under the Communication’s Act.27 Section 253(a) only applies to state or 

local laws, regulations or requirements that “may prohibit or have the effect of prohibiting the 

ability of any entity to provide any interstate or intrastate telecommunications service.”28 Thus, 

Section 253(a) on its face does not apply to state or local requirements that may have a 

prohibitory effect on the provision of information services or other non-telecommunications 

services. The Wireline NOI itself states the Commission’s view that “under Section 201(b) and 

Section 253, the Commission has the authority to engage in a rulemaking to adopt rules that 

further define when a state or local legal requirement or practice constitutes an effective barrier 

to the provision of telecommunications service under Section 253(a).”29  

Nor can the Commission rely on Section 706 or on its general authority provisions in the 

Telecommunications Act (Sections 1, 4(i), 201(b), and 303(r)) to transform Section 253’s plain 

language into a provision about information services or any other non-telecommunications 

services. What Commissioner O’Rielly said in his statement on the Improving Competitive 

Broadband Access to Multiple Tenant Environments Notice of Inquiry applies equally to the 

Commission’s Wireline NOI here: 

[I]f the Commission ultimately adopts its recent proposal to 
classify broadband as an information service, much of this 

                                                 

27 See In re Restoring Internet Freedom, WC Docket No. 17-108, Notice of Proposed Rulemaking, 
32 FCC Rcd. 4434 (May 23, 2017).  
28 47 U.S.C. § 253(a) (emphasis added).  
29 Wireline NOI ¶ 109 (footnotes omitted) (emphasis added).  
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discussion would seem to be moot. My previous views on section 
706 as legal authority are well known and the idea of applying 
Title II to an information service solely because the facilities might 
also carry a legacy voice service would be a deeply questionable 
step that could discourage the deployment of broadband, contrary 
to the goals of the item.30 

Thus, while even under the current regulatory framework the Commission cannot, and 

should not, enact rules under Section 253 to restrict state and local governments’ control over 

their ROW compensation and management, the reclassification of broadband as an information 

service would eviscerate even any plausible legal basis for such action.  

1. Fair and reasonable compensation under Section 253(c) is not 
restricted to cost or cost-based fees. 

a) Fair and reasonable compensation for the use of the public 
ROW encompasses rent-based fees. 

Even if the Commission did have the authority to promulgate prospective general rules to 

interpret or implement Section 253(a), and even if its jurisdiction included ROW compensation 

under Section 253(c), it could not accept industry’s invitation to interpret “fair and reasonable 

compensation” as limited to only the direct costs related to ROW management. As demonstrated 

in our initial comments and those of other commenters, both the language of the statute and its 

legislative history leave no doubt that fair and reasonable compensation includes rent-based 

fees.31   

Although industry commenters would no doubt prefer a statute that limits fees to 

cost-based recovery, their comments cannot overcome the fact that this is not what 

Section 253(c) provides.32 The plain language of Section 253(c) certainly does not suggest that 

                                                 

30 In re Improving Competitive Broadband Access to Multiple Tenant Env’ts, Notice of Inquiry at 14, GN Docket 
No. 17-142, FCC 17-78 (June 23, 2017).  
31 Cities Comments, Ex. A at 22-25.  
32 See, e.g., Comments of Verizon at 13-15, Wireline NOI, (“Verizon Comments”); Comments of Competitive 
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“fair and reasonable compensation” connotes merely the reimbursement of costs.33 And while 

industry pejoratively characterizes the fees of some local governments as “revenue generating 

schemes,”34 this characterization provides no legal basis for action by the Commission. Industry 

points to no law—certainly no federal law—suggesting that state or local governments are 

entitled only to cost recovery for private use of public property. As fully detailed in our opening 

comments, the only place in the legislative history of Section 253 where the meaning of “fair and 

reasonable” ROW compensation was discussed was in the debate over the Barton-Stupak 

amendment in the House of Representatives.35 That legislative history unequivocally leads to 

two conclusions. First, both proponents and opponents of the Barton-Stupak amendment agreed 

that the amendment permitted rent-based ROW fees and eliminated federal second-guessing of 

the reasonableness of locally-set fees. Second, the House majority overwhelmingly rejected the 

minority’s distaste for rent-based fees by a 338 to 86 vote.36 

Verizon attempts to provide a justification for an interpretation of Section 253(c) that 

would restrict compensation to cost-based recovery, but its effort fails. Even assuming arguendo 

the Commission has jurisdiction to construe Section 253(c) in the first place, Verizon misstates 

the relevant question before the Commission: the question is not whether “cost-based fees are 

‘reasonable,’”37 but rather whether it is reasonable to interpret “fair and reasonable 

                                                                                                                                                             

Carriers Association at 5-6, Wireline NOI; Comments of T-Mobile USA, Inc. at 29, Wireline NOI (“T-Mobile 
Comments”); Comments of the Fiber Broadband Association at 24-25, Wireline NOI (“FBA Comments”); 
Comments of the Oregon Telecommunication Association at 6-7, Wireline NOI (“OTA Comments”); Comments of 
CTIA at 31-33, Wireline NOI.  
33 See Cities Comments, Ex. A at 22-23 (further demonstrating that the plain language of Section 253(c) does not 
limit compensation to cost reimbursement).  
34 OTA Comments at 6.  
35 See Cities Comments, Ex. A at 24-25 (detailing the legislative history of Section 253(c)).  
36 141 Cong. Rec. H8477 (daily ed. Aug. 4, 1995) (recorded vote).  
37 Verizon Comments at 14.  
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compensation” as used in Section 253(c) as permitting only cost-based recovery. Neither of the 

two dictionary definitions cited by Verizon suggests that compensation cannot encompass rent-

based fees, and the same dictionary also defines “adequate compensation” and “just 

compensation” for the use of property as “the property’s fair market value.”38 Verizon also cites 

to examples where the Commission and other agencies have found cost-based fees to be 

“reasonable.”39 But again, these examples do not address the question of whether it would be 

reasonable for the Commission to construe “fair and reasonable compensation” as not 

encompassing rent-based fees. Indeed, although largely ignored by industry commenters, there is 

a long line of court precedent holding that non-cost-based fees are permissible as compensation 

for the installation of private commercial facilities in the public ROW.40  

Verizon next relies on an out-of-context excerpt from the Senate floor debate about what 

is now Section 253(d), quoting a passage from Senator Feinstein concerning municipalities 

“[r]equir[ing] a company to pay fees to recover an appropriate share of the increased street repair 

and paving costs that result from repeated excavation.”41 On its face, this statement does not 

                                                 

38 Compensation, Black’s Law Dictionary (10th ed. 2014) (emphasis added).  
39 Verizon Comments at 14.  
40 In the directly analogous context of cable television franchise fees, the Fifth Circuit held that the 5% franchise fee 
permitted by 47 U.S.C. § 542 is “essentially a form of rent: the price paid to rent use of public right-of-ways.”  City 
of Dallas v. FCC, 118 F.3d 393, 397 (5th Cir. 1997). Other courts have reached the same conclusion for over a 
hundred years, in the context of both local telephone and local cable television franchises. E.g., City of St. Louis v. 
W. Union Tel. Co., 148 U.S. 92, 98 (1893) (franchise fee is rent for use of local rights-of-way); City of Plano v. Pub. 
Util. Comm’n, 953 S.W.2d 416, 420 (Tex. Ct. App. 1997) (gross receipts-based franchise fee is rent for use of local 
rights-of-way); City of Albuquerque v. N.M. Pub. Serv. Comm’n, 854 P.2d 348, 360 (N.M. 1993) (same); City of 
Montrose v. Pub. Utils. Comm’n of Colo., 629 P.2d 619, 624 (Colo. 1981), related proceeding, 732 P.2d 1181 
(Colo. 1987) (same); City of Richmond v. Chesapeake & Potomac Tel. Co. of Va., 140 S.E.2d 683, 687 (Va. 1965) 
(same); Pac. Tel. & Tel. Co. v. City of L.A., 282 P.2d 36, 43 (Cal. 1955) (same); Telesat Cablevision, Inc. v. City of 
Riviera Beach, 773 F. Supp. 383, 407 (S.D. Fla. 1991) (same); Grp. W Cable, Inc. v. City of Santa Cruz, 
669 F. Supp. 954, 962-63, 972-74 (N.D. Cal. 1987), rehearing denied, 679 F. Supp. 977, 979 (N.D. Cal. 1988) 
(same); Erie Telecomms., Inc. v. City of Erie, 659 F. Supp. 580, 595 (W.D. Pa. 1987), aff’d on other grounds, 853 
F.2d 1084 (3d Cir. 1988) (same). 
41 141 Cong. Rec. S8172 (daily ed. June 12, 1995) (remarks of Sen. Feinstein).  
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suggest that what is now Section 253(c) limits municipalities to cost-based recovery; it merely 

suggests that it permits cost-based recovery.  

More fundamentally, the amendment, which was the subject of the Senate debate and 

which was adopted, was not about the meaning of “fair and reasonable compensation” in Section 

253(c). It was instead about amending what is now Section 253(d) to ensure that Section 253(c) 

ROW matters would be resolved by courts, not the Commission. In other words, the debate to 

which Verizon points makes clear that Congress intended Section 253(d) to prevent precisely 

what industry now requests: Commission intrusion into ROW compensation matters. Senator 

Feinstein was speaking in support of an amendment that would have removed what is now 

Section 253(d) and thus remove the Commission’s preemption authority under Section 253 

entirely. Subsequently, a compromise amendment, sponsored by Senator Gorton, was adopted 

and instead of Section 253(d) giving the Commission either complete or no preemption authority 

under Section 253, Section 253(d) was amended to exclude Section 253(c) ROW matters from 

the scope of the Commission’s preemption authority.42 Thus, as amended and ultimately enacted, 

Section 253(d) was designed to “preserve[] to local governments control over their public rights 

of way [and] [a]ccept[ ] the proposition . . . that these local powers should be retained locally, 

that any challenge to them take place in the Federal district court in that locality and that the 

Federal Communications Commission not be able to preempt such actions.”43  

Section 253’s plain language and legislative history thus make clear that (1) Congress 

intended only the courts, not the Commission, to have authority to resolve “fair and reasonable 

                                                 

42 141 Cong. Rec. 8213 (1995) (remarks of Senator Gorton).  
43 Id. (emphasis added). 
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compensation” disputes under Section 253(c), and (2) “fair and reasonable compensation” 

encompasses rent-based fees.  

b) There is no factual or policy basis for the FCC to construe 
Section 253(c) as excluding rent-based fees. 

As the Commission has previously recognized, broadband deployment and adoption in 

rural areas lags considerably behind that in non-rural areas.44 Nationwide, only 4% of the 

population in non-rural areas lack access to 25 Mbps/3 Mbps advanced telecommunications 

capability, whereas approximately 39% of Americans living in rural areas lack access to such 

advanced telecommunications capabilities.45 This disparity exists at slower speeds as well; 25% 

of rural Americans lack access to 10 Mbps/1 Mbps fixed terrestrial broadband services compare 

to just 2% of urban Americans, and 19% of rural Americans lack access to 4 Mbps/1 Mbps fixed 

terrestrial broadband service compared to 2% of urban Americans.46  

The same pattern holds true in Alabama, Maryland, Oregon, Tennessee, and Texas, the 

states where the Cities are located. In Alabama, 91.7% of the urban population has access to 

download speeds of at least 25 Mbps, while just 53.9% of the rural population has such access.47 

In Maryland, 96.3% of the urban population has access to download speeds of at least 25 Mbps 

compared to 76.2% of the non-urban population.48 In Oregon, this gap is 99.3% to 71.1%; in 

Tennessee it is 96.7% to 61%; and in Texas it is 73.4% to just 21.2%.49  

                                                 

44 FCC, 2016 Broadband Progress Report (Jan. 29, 2016). 
45 Id. at ¶ 79.  
46 Id. at n.242.  
47 Broadband Statistics Report: Broadband Availability in Urban vs. Rural Areas, National Broadband Map, 
at 7  (2015), 
https://www.broadbandmap.gov/download/Broadband%20Availability%20in%20Rural%20vs%20Urban%20Areas.
pdf.  
48 Id. 
49 Id. at 8.  

https://www.broadbandmap.gov/download/Broadband%20Availability%20in%20Rural%20vs%20Urban%20Areas.pdf
https://www.broadbandmap.gov/download/Broadband%20Availability%20in%20Rural%20vs%20Urban%20Areas.pdf
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As we suspect is true in other states across the county, broadband in the states where the 

Cities are located is largely deployed in urban/suburban areas but is much less widely deployed 

in rural areas, despite the fact that that it is the urban/suburban areas, not rural ones, that 

impose the greater right-of-way management and compensation requirements about which 

providers complain. As demonstrated in our opening comments,50 this leads to two key 

conclusions: (1) local ROW management and compensation requirements are not a significant 

impediment to broadband deployment (low potential customer density is), and (2) in areas where 

broadband is already ubiquitously and competitively deployed, any FCC preemption or 

limitation of local ROW compensation and management requirements would not promote 

deployment, but would instead yield only a windfall to broadband providers and their 

shareholders at the expense of local taxpayers.  

Moreover, industry’s desire for ROW fees that are uniform, predictable, and minimal is 

inconsistent with its request for cost-based fees. The actual direct costs associated with the 

review and management of the public ROW would vary widely from municipality to 

municipality. Actual costs would also certainly increase over time, and consequently a 

requirement for cost-based fees would mean that later-arriving applicants would have to pay 

more than earlier ones.  

Limiting compensation so as to only include cost recovery would also undermine 

municipalities’ ability to ensure the efficient use of their resources. The Smart Communities 

commenters have introduced expert testimony explaining the economics of ROW pricing.51 By 

                                                 

50 Cities Comments, Ex. C at 6-8, Ex. D at 7-9, Wireline NOI.  
51 Comments of Smart Communities and Special Districts Coalition at 30, Wireline NOI (citing “The Economics of 
Government Right of Way Fees” (referred to herein as the ECONorthwest Declaration), Dr. Kevin Cahill, Ph.D, at 
p. 5, Exhibit G of Comments of the National League of Cities, the National Association of Counties, the United 
States Conference of Mayors, the International Municipal Lawyers Association, the National Association of 
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charging a market rate—not a below-market rate, such as one limited to only cost recovery—

local governments ensure that private users of the ROW consider the full costs of accessing the 

ROW and thus use it in an efficient manner. The full costs of ROW access and use go beyond 

simply the direct costs of local governments in managing their ROW and reviewing applications; 

they also include opportunity costs as well as other externalities. And competition among 

municipalities and between municipal and private property, and ultimately voters’ control over 

their elected officials, will safeguard against above-market pricing.52 A requirement that ROW 

compensation be limited to only cost recovery, imposing a one-size-fits-all nationwide mandate, 

would thus deprive local governments of any ability to promote deployment of broadband 

technology in a manner consistent with the optimal use of scarce public resources.  

2. The Cable Act permits local governments to charge cable 
operators for their use of public rights-of-way to provide  
non-cable services. 

The Commission’s “preliminary view . . . that Section 622(i) would prevent the 

Commission from enacting rules pursuant to Section 253 to address ‘excessive’ cable franchise 

fees”53 is not merely correct; it is undisputable. That Congress itself has permitted cable 

franchise fees to up to 5% of a cable operator’s gross revenues “derived . . . from the operation of 

the cable system to provide cable services”54 precludes any suggestion that the cable franchise 

fees permitted by Section 622 are somehow “excessive.” Section 622(b) instead makes clear 

                                                                                                                                                             

Telecommunications Officers and Advisors, the Government Finance Officers Association, the American Public 
Works Association, and the International City/County Management Association, In re Acceleration of Broadband 
Deployment Expanding the Reach and Reducing the Cost of Broadband Deployment by Improving Policies 
Regarding Public Rights of Way and Wireless Facilities Siting, WC Docket 11-59 (filed July 17, 2011)) (“Smart 
Communities Comments”).  
52 Smart Communities Comments, Ex. 2 at 6-7, Wireline NOI.  
53 Wireline NOI ¶ 104.  
54 47 U.S.C. § 542(b).  
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Congress’s views that (1) gross revenue-based fees are a permissible and not inherently 

unreasonable form of ROW compensation, and (2) cable franchise fees of up to 5% are 

reasonable and not excessive.  

Cable industry commenters put forth the misplaced proposition that the Commission can 

nevertheless consider cable franchise fees when determining whether other fees on a cable 

operator’s non-cable services are excessive. These cable commenters go even further and argue 

that any compensation for the use of the ROW imposed on a cable operator is excessive and 

unreasonable if the operator is already paying a separate cable franchise fee.55 In other words, 

cable operators seek a right to free use of the ROW to provide non-cable services, even though 

their non-cable operator competitors would have to pay such a fee for their use of the ROW to 

provide non-cable services. Cable industry commenters are wrong. Both Congress and the 

Commission have recognized that the Act preserves local governments’ right to charge for the 

use of public ROW to provide non-cable services, and cable operators are not exempt from that.  

Cable industry commenters point to Eugene as an example of their concern regarding 

charges for the use of the ROW for non-cable services being imposed on cable operators.56 In 

2016, the Oregon Supreme Court upheld Eugene’s license fee on companies providing 

“telecommunications services,” and rejected Comcast’s argument that imposing the license fee 

on Comcast’s non-cable services was a franchise fee barred by the Cable Act or a tax barred by 

the Internet Tax Freedom Act.57 While the conclusions industry draws about the Oregon 

Supreme Court’s analysis in City of Eugene and the situation in Eugene itself are wrong, they are 

right to highlight Eugene as a relevant example. Not only, as explained below, is the Oregon 
                                                 

55 E.g., Charter Comments at 16-17; Comcast Comments at 11-14; NCTA Comments at 23-27.  
56 NCTA Comments at 26-27; Charter Comments at 23; Comcast Comments at 11-13.  
57 City of Eugene v. Comcast of Or. II., Inc., 375 P.3d 446, 558 (Or. 2016). 
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Supreme Court’s decision correct, but the facts on the ground in Eugene also demonstrate that 

Eugene’s telecommunications ROW license fees have not adversely affected broadband 

employment at all. To the contrary, broadband is universally, and competitively, deployed in 

Eugene: 100% of Eugene’s population has access to landline broadband, and 96.4% of Eugene’s 

residents have access to at least three landline providers, compared to only 56% of the population 

nationwide.58 The situation is much the same on the wireless side: 96.5% of Eugene residents 

have access to wireless broadband at speeds of 50 Mbps (both download and upload), compared 

to just 6.6% (for download speed) and 5.7% (for upload speed) nationwide.  

Thus, contrary to the cable industry’s allegations, the undisputed factual evidence is that 

Eugene’s ROW compensation and management requirements do not “materially inhibit the 

provision of broadband or telecommunication services” at all.59 The City’s telecommunications 

licensing ordinance has been in place since 1997 and has been enforced on cable modem services 

since at least 2002.60 Despite multiple lawsuits challenging Eugene’s ordinance, up to and 

including the Oregon Supreme Court’s decision in City of Eugene, the City has worked 

cooperatively with providers and seen a significant growth in the number providers over the past 

two decades. In light of these facts, even if the Commission had the statutory authority to 

consider the cost of cable franchise fees when evaluating whether other types of fees are 

excessive (which it does not), there is no factual basis for doing so because there is nothing in the 

record indicating that these fees are in any way prohibiting the provision of telecommunications 

or broadband service. 

                                                 

58 Summary of Eugene, Oregon, National Broadband Map (June 30, 2014), 
https://www.broadbandmap.gov/summarize/state/oregon/census-places/eugene.  
59 NCTA Comments at 27.  
60 City of Eugene at 450-51. The City’s ordinance defines telecommunications services to include broadband service 
but exclude cable television service. Eugene, Or., City Code § 3.005 (2015). 

https://www.broadbandmap.gov/summarize/state/oregon/census-places/eugene
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a) Federal law strives for competitive neutrality; it does not give 
cable operators a competitive advantage over all other 
providers of non-cable services. 

Cable industry commenters’ assertion that “a cable operator with a franchise to provide 

cable service has a statutory right to use the rights-of-way to provide broadband services”61 is 

wrong as a matter of law. Such an interpretation of the Cable Act, as amended by the 1996 

Telecommunications Act, would subvert two of the primary goals of the 1996 Act: competitive 

neutrality, and preservation of a local government’s right to manage and obtain compensation for 

the use of the public ROW.  

In the 1996 Act, Congress took steps to ensure that the Cable Act’s requirement of a 

cable franchise did not put cable operators at a competitive disadvantage with respect to their 

provision of telecommunications services. Because a Cable Act franchise necessarily singles out 

cable operators, the 1996 Act limited the obligations a local cable franchising authority may 

impose by means of a cable franchise. To ensure competitive neutrality, the 1996 Act prohibited 

the use of a Cable Act franchise as a mechanism for regulating or charging fees for a cable 

operator’s provision of telecommunications services. As the Commission has said, “Congress 

clearly intended to separate the functions of cable franchising from the regulation of 

telecommunications services.”  In re TCI Cablevision of Oakland Cty., Inc., Docket No. 

CSR-4790, Memorandum Opinion and Order ¶ 6, FCC 97-331 (Sept. 19, 1997); accord, ¶ 42 

(emphasis added). But, as discussed below, Congress was also at pains to clarify that the fact that 

a local government cannot, through its cable franchising authority, impose a cable franchise fee 

or other cable franchise obligations with respect to a cable operator’s provision of 
                                                 

61 Comcast Comments at 11; see also Charter Comments at 17 (“Where a provider already has an entitlement to 
construct and operate facilities in the right of way via a cable franchise, demands by franchising authorities that such 
providers obtain additional legal authorization to offer broadband services are contrary to federal law and sound 
policy.”).  
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telecommunications services; this does not mean such a fee or other obligation cannot be 

imposed at all. 

Thus, the 1996 Act amended the Cable Act in various ways that were intended to keep 

the regulation of a cable operator’s provision of telecommunications services, and the imposition 

of charges for those services, out of the Cable Act franchise process. See, e.g., 47 U.S.C. 

§ 542(b), as amended in 1996 (prohibiting inclusion of non-cable revenues in base used to 

calculate the 5% cable franchise fee); 47 U.S.C. § 541(b)(3) (prohibiting cable franchising 

authorities from conditioning, restricting, or otherwise linking the provision of 

telecommunications services to a cable franchise).  

But in making these revisions to the Cable Act in the 1996 Act, Congress made equally 

clear that, while the Cable Act franchises fee and other requirements cannot be imposed on cable 

operators’ provision of telecommunications services, cable operators are not immunized from 

other generally applicable obligations or fees imposed on non-cable operators’ provision of 

non-cable services. That is why Cable Act franchise fees are defined to mean only fees imposed 

on cable operators “solely because of their status as such” (47 U.S.C. § 542(g)(1)), and to 

exclude fees of “general applicability,” including fees imposed on both utilities and cable 

operators unless they are unduly discriminatory against cable operators or subscribers (47 U.S.C. 

§ 542(g)(2)(A)). That is also why 47 U.S.C. §§ 541(b)(3)(A), (B), and (C) do not specify 

absolute prohibitions on the obligations that can be imposed on a cable operator, but only 

prohibitions on the obligations that can be imposed on them “under this subchapter,” i.e., under 

the Cable Act. And that is why the Cable Act does not apply to cable operators’ provision of 

telecommunications and other non-cable services. 47 U.S.C. § 541(b)(3)(A)(ii).  



29 

The cable industry’s request that the Commission grant cable operators, and only cable 

operators, a right to free use of the ROW to provide non-cable services would violate Congress’s 

goal of competitive neutrality. Cable industry comments point to no provision of the Cable Act 

or other federal law expressly granting cable operators preferential treatment over non-cable 

providers with respect to their use of the ROW to provide non-cable services. And they identify 

no statute forbidding local governments from charging a fee for the use of ROW to provide 

non-cable services where the fee is not targeted solely at cable operators, and thus is not a Cable 

Act “franchise fee.”  

Lacking any statute expressly stating that local governments are barred from imposing a 

generally applicable fee for use of the ROW to provide non-cable services, industry contends 

that various provisions of the federal Act should be read as barring such a fee by implication. But 

the 1996 Act itself declares that it is not to be interpreted to have implicitly preemptive effect. 

Section 601(c)(1) expressly declares that it “shall not be construed to modify, impair, or 

supersede Federal, State, or local law unless expressly so provided.” Pub L. No. 114-95, 

§ 601(c), 110 Stat. 143 (1996) (reprinted as note to 47 U.S.C. § 152).  

The Fifth Circuit’s decision in City of Dallas v. FCC, 165 F.3d 341 (5th Cir. 1999), 

reveals the fallacy of industry’s position. Dallas involved an appeal of the FCC’s decision 

implementing the open video system (OVS) provisions of the 1996 Act, 47 U.S.C. § 573.  

See In re Implementation of Section 302 of the Telecommunications Act of 1996, CS Docket 

No. 96-46, Second Report and Order, 11 FCC Rcd. 18223 (June 3, 1996) (“OVS Order”). 

Section 573 provides that some provisions of the Cable Act will apply to OVS operators, while 

others will not. 47 U.S.C. § 573(c). Among the Cable Act provisions that do not apply to OVS 

operators is the “franchise” requirement in Section 541(b)(1). See 47 U.S.C. § 573(c)(1)(C). 
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Based on that, the Commission ruled in its OVS Order that local governments were preempted 

from requiring OVS operators to obtain a local franchise to use the ROW to provide OVS 

service. OVS Order ¶ 212. Local governments challenged that ruling on the grounds that (1) the 

Commission exceeded its statutory authority in exempting OVS operators from local franchising 

requirements, and (2) alternatively, that any preemption of such franchising authority would 

violate the 5th and 10th Amendments. The Fifth Circuit agreed with local governments’ first 

argument and therefore did not reach their constitutional arguments. The court flatly rejected the 

Commission’s argument that local governments’ authority to franchise cable operators’ use of 

the ROW arises from the franchise requirement of Section 541(b)(1): 

While [Section 541(b)(1)] may have expressly recognized the 
power of localities to impose franchise requirements, it did not 
create that power, and elimination of [Section 541(b)(1)] for OVS 
operators does not eliminate local franchising authority.  

The Commission could come to a contrary conclusion only by 
reading its preemptive authority broadly. But [Section] 601(c) 
precludes a broad reading of preemptive authority, as does 
[Gregory v. Ashcroft, 501 U.S. 452, 460 (1991)]….  

Dallas at 348.  

Cable industry commenters here, much like the Commission in the OVS Order, are trying 

to claim that the Cable Act, without its statutory text anywhere specifically saying so, was 

intended to preempt all local franchising authority over a cable operator’s provision of non-cable 

services. And for the same reasons that the Fifth Circuit in Dallas rejected the FCC’s effort to 

preempt general non-cable local franchise requirements in the OVS Order, the cable industry is 

wrong here in asking the Commission to preempt local governments’ application of ROW fee 

requirements to cable operators’ provision of non-cable service. 

As the Dallas court noted, such an expansive reading of the Cable Act’s preemptive 

effect would also conflict with Supreme Court precedent. In Gregory v. Ashcroft, the Court 
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stated that, if Congress intends to preempt a power traditionally exercised by a state or local 

government, “it must make its intention to do so unmistakably clear in the language of the 

statute.” 501 U.S. 452, 460-61 (1991) (quoting Atascadero State Hospital v. Scanlon, 

473 U.S. 234, 242 (1985)) (internal quotations omitted). There is simply nothing in the Cable 

Act’s language, much less anything “unmistakably clear,” that Congress intended to give cable 

operators, and only cable operators, their own unique immunity from ROW compensation 

requirements with respect to their provision of non-cable services. 

b) Both Congress and the FCC have expressly recognized the 
right of local governments to charge for the use of public ROW 
for telecommunications services, including when they are 
provided by cable operators. 

The 1996 Act expressly preserves the authority of local governments to impose generally 

applicable ROW fees, as long as those fees are competitively neutral and non-discriminatory.62 

When, in the 1996 Act, Congress amended the Cable Act’s franchise fee provision, 47 U.S.C. 

542(b), to exclude of revenues from non-cable services in the cable franchise fee base, the 

drafters said: 

The conferees intend that, to the extent permissible under State and 
local law, telecommunications services, including those provided 
by a cable company, shall be subject to the authority of a local 
government to, in a non-discriminatory and competitively neutral 
way, manage its public rights-of-way and charge fair and 
reasonable fees.63 

In 2007, when the Commission ruled that a cable operator is not required to pay cable 

franchise fees on revenues from non-cable services, it specified that, “[t]his finding, of course, 

                                                 

62 47 U.S.C. § 253(c).  
63 Conference Report at 180 (emphasis added). 
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does not apply to non-cable franchise fee requirements, such as any lawful fees related to the 

provision of telecommunications services.”64  

If the language of the statute itself left any doubt, the Conference Report and the 

Commission’s own Second Video Franchising Order remove it. The cable industry’s argument 

that federal law provides cable operators, and only cable operators, with a unique right to free 

use of the public ROW for the provision of non-cable services, is simply wrong.  

c) The Communications Act provisions cited in cable industry 
comments do not support any cable operator right under 
federal law to free use of the ROW to provide non-cable 
services. 

Charter, Comcast, and NCTA rely on 47 U.S.C. § 541(a)(2),65 which provides: 

Any franchise shall be construed to authorize the construction of a 
cable system over public rights-of-way, and through easements, 
which is within the area to be served by the cable system and 
which have been dedicated for compatible uses . . . . 

But, this language speaks only to the facility that a cable franchise authorizes to be 

constructed in the ROW. It is silent as to the type of services to be provided over that facility. 

While it is true, as cable commenters note, that the drafters of the original Cable Act 

acknowledged that both cable and non-cable services are capable of being provided over the 

closed transmission pathways component of a cable system, and that a cable system does not 

cease to be a cable system by virtue of also providing non-cable services,66 this does not then 

mean that local governments cannot charge for the use of the ROW to provide those non-cable 

                                                 

64 In re Implementation of Section 621(a)(1) of the Cable Communications Policy Act of 1984 as amended by the 
Cable Television Consumer Protection and Competition Act of 1992, MB Docket No. 05-311, Second Report and 
Order at 6 n.31, 22 FCC Rcd. 19633, (Nov. 6, 2007) (“Second Video Franchising Order”) (emphasis added).  
65 Charter Comments at 27; Comcast Comments at 12; NCTA Comments at 24. 
66 See H.R. Rep. No. 98-934, at 44 (1984), reprinted in 1984 U.S.C.C.A.N. at 4655, 1984 WL 37495; In re Heritage 
Cablevision Assocs. of Dallas, L.P. v. Texas Utils. Elec. Co., ¶ 24, 6 FCC Rcd. 7099 (Nov. 29, 1991).  
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services. Indeed, as discussed above, Congress and the Commission have expressly 

acknowledged that local governments can change such fees in the Conference Report and in the 

Second Video Franchising Order.  

In fact, from the time of the 1984 Cable Act until the 1996 Act (well after the Heritage 

case was decided in 1991), Section 622 permitted local governments to impose the Cable Act’s 

5% cable franchise fee on cable operators’ provision of non-cable services. In 1996, Congress 

amended Section 622(b) to limit the revenue base for Cable Act franchise fee to “gross 

revenues . . . from the operation of the cable system to provide cable services.” 47 U.S.C. 

§ 542(b) (emphasis added). But as noted above, tied to this amendment was Congress’ express 

intention that local governments could charge cable operators compensation for use of the ROW 

to provide non-cable services under state or local laws. See Conference Report, supra, at 180. 

That is because those fees do not apply to cable operators solely because of their status as such, 

but are instead competitively neutral.  

Similarly, the cable industry’s assertion that cable operators “already provide reasonable 

compensation (as defined by Congress via the Cable Act’s franchise fee provisions) for use of 

the right of way”67 is incorrect. The cable franchise fee is limited to only those fees imposed on 

cable operators “solely because of their status as such,”68 and thus the cable franchise fee 

provides no compensation for the use of the ROW to provide non-cable services. At least where 

both the cable and non-cable franchise fees are based on a percentage of gross revenues, these 

                                                 

67 Charter Comments at 31.  
68 47 U.S.C. § 542(g)(1).  
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distinct fees are neither “functional[ly] equivalent”69 nor “duplicative,”70 and there is no legal 

basis to consider cable franchise fees in any evaluation of other types of fees.  

Finally, several cable industry commenters point to footnote 1285 of the FCC’s Open 

Internet Order71 as support for their position.72 But that footnote merely states the Commission’s 

belief that its reclassification of broadband services to be a telecommunications service under the 

Communications Act would not be an appropriate basis for local governments’ imposition of 

fees on those services. But a locality’s imposition of fees on use of the ROW to provide 

non-cable services is not based on whether or not a non-cable service is, or is not, a 

telecommunications service within the meaning of the Communications Act. It is instead based 

on a provider’s use of the ROW to provide that service, regardless of its classification for federal 

Communications Act purposes.  

Ultimately, the answer to the questions posed in the Wireline NOI—whether it is 

excessive to charge a cable operator for its use of the public ROW to provide non-cable services 

and whether the Commission may take into account cable franchise fees when determining 

whether other types of fees are excessive—must be answered in the negative. Cable franchise 

fees and fees for the use of the ROW to provide non-cable services are legally and functionally 

distinct. Federal law, specifically the Cable Act, does not provide cable operators with a 

preemptive federal right to occupy the local public ROW for any and every purpose the cable 

operator wants. Cable operators, like any other provider of non-cable services, remain subject to 

generally applicable fees and requirements for the use of the ROW to provide non-cable services. 
                                                 

69 Comcast Comments at 13.  
70 Charter Comments at 31.  
71 NCTA Comments at 24-25 (citing In re Protecting and Promoting the Open Internet, Report and Order on 
Remand, Declaratory Ruling, and Order, 30 FCC Rcd. 5601 (2015)). 
72 See Charter Comments at 20-21; Comcast Comments at 11-12; NCTA Comments at 24.  
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The Commission should reject arguments that cable operators, and only cable operators, enjoy a 

unique federal right to a free ride on the ROW to provide non-cable services.  

C. The Commission Has No Legal Authority to Impose Time Limits on 
ROW Negotiations and Approval Processes under Section 253.  

For the same reasons that Section 253(d) deprives the Commission of authority to 

regulate fees charged for use of the public ROW, it also deprives the Commission of authority to 

adopt rules to eliminate allegedly excessive delays in negotiations for ROW agreements. The 

Commission is not permitted to regulate generally under Section 253(d), and even more 

specifically, Section 253(c) creates a carve-out for ROW matters. This carve-out includes not 

only local governments’ ability to obtain compensation for use of the ROW, but also their 

authority “to manage the public rights-of-way.”73 

Some industry commenters, as well as the Wireline NOI itself, point to the various shot 

clocks in the wireless and cable franchise contexts.74 But these examples all fall under very 

different legal frameworks than Section 253. In the case of time limits that apply applicants for 

cable franchises, for example, both the Commission and the Sixth Circuit relied on the term 

“unreasonably refuse” in Section 621(a)(1),75 and the ambiguity of that term, in concluding that 

the Commission could adopt time limits pursuant to that that statute.76 Similarly, Section 

332(c)(7)(B)(ii) specifically provides that “[a] State or local government or instrumentality 

thereof shall act on any request for authorization to place, construct, or modify personal wireless 

                                                 

73 47 U.S.C. § 253(c).  
74 Wireline NOI ¶ 103; see e.g., Comments of Conterra Broadband Services, Southern Light, LLC and Uniti Group, 
Inc. at 17-20, Wireline NOI; FBA Comments at 21-24, Wireline NOI.  
75 47 U.S.C. § 541(a)(1). 
76 In re Implementation of Section 621(a)(1) of the Cable Commc’ns Policy Act of 1984 as amended by the Cable 
Television Consumer Prot. & Competition Act of 1992, MB Docket No. 05-311, Report and Order and Further 
Notice of Proposed Rulemaking at 34, 22 FCC Rcd. 5101 (March 5, 2007); Alliance for Cmty. Media v. FCC, 529 
F.3d 763, 777-78 (6th Cir. 2008). 
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service facilities within a reasonable period of time . . . taking into account the nature and scope 

of such request.”77 Section 253, in contrast, provides a very different framework—one that 

explicitly preserves local governments’ authority over their ROW and provides no statutory basis 

for limiting the time that local governments have to negotiate, and manage, their ROW.  

The Wireline NOI’s inquiry into whether the Commission should “adopt a mandatory 

[right-of-way] negotiation and/or approval time period”78 also assumes that local governments, 

and not providers, are the cause of most, if not all, delays. The record, however, indicates that 

providers themselves are often the cause of delays.79 Again, not only is there no legal basis for 

the Commission’s intrusion into ROW negotiations, but there is also no factual justification. 

 

                                                 

77 47 U.S.C. § 332(c)(7)(B)(ii) (emphasis added).  
78 Wireline NOI ¶ 103.  
79 Cities Comments, Ex. A, at 9-10, Wireline NOI (explaining that “[i]n the experience of the Cities, the application 
process is often positive and cooperative, and when there is delay, it is most likely to be on the applicant’s end, not 
the Cities’”), Ex. B at 7-11 (identifying various misrepresentations in applications that result in delays); NATOA 
Comments, attaching Comments of the National League of Cities, the National Association of Telecommunications 
Officers and Advisors, the National Association of Towns and Townships, the National Association of Counties, the 
National Association of Regional Councils, and the Government Finance Officers Association, WT Docket 
No. 16-421 (March 8, 2017) at 12-13, Wireline NOI (“One of the greatest causes of delay in the process of local 
government review and approval of a wireless facility siting request is incomplete application materials.”); Letter of 
the City of Mukilteo at 1-2, Wireline NOI.  



37 

IV. CONCLUSION 

The Commission should not adopt any new rules in either the Wireless NPRM/NOI or 

Wireline NOI dockets, nor should it issue any declaratory ruling purporting to construe Section 

332(c)(7) or Section 253. 
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